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Summary

The preamble of the Convention on the Rights of the Child (CRC) notes that the child, for the full and harmonious development of his or her personality, should grow up in a family environment, in an atmosphere of happiness, love and understanding.
Around the world, millions of girls and boys grow up for substantial periods not in their own or alternative families, but under the control and supervision of care authorities or justice systems. There is indisputable evidence that institutional care has negative consequences for both individual children and society at large. 
No residential institution, no matter how well meaning, can replace the family environment so essential to every child. The institutional placement of a child should only be considered as a measure of last resort and for the minimum necessary period, while ensuring a paramount attention to the best interests of the child.
When institutionalisation or detention is absolutely necessary, a safe environment for children must be provided, with adequate trained staff, programmes and services.
The CRC provides support for a well-prepared and planned process of developing alternatives to institutionalization for as many children as possible, a process that is itself fully respectful of children’s rights and best interests.
Policies to discourage institutionalization are not enough. The right climate is needed to create alternatives, including raising public awareness. The Guidelines for the Alternative Care of Children outline the need for relevant policy and practice with respect to two basic principles: necessity and appropriateness. 
Deinstitutionalization is not just the formal uprooting of those residential systems which sought to replace the role of families, but is an integral part of a collective and sustainable process of cultural transformation based on a blueprint of society capable of including all its members. 
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Introduction
The Evolution and Nature of Institutions

Around the world, millions of girls and boys grow up for substantial periods not in their own or alternative families, but under the control and supervision of care authorities or justice systems. The institutions they live in have many names, including orphanages, children’s homes, care homes, prisons, juvenile detention facilities, reform schools
. 
While there is no universally accepted definition of a children’s care institution, the features most have in common are round-the-clock care of children who live apart from their families; and supervision by remunerated staff. The size, organisation and activities carried out within these institutions can vary widely. The number of children living in individual institutions may range from a few dozen to several hundred.

They may be run by Governments, private companies or individuals, or by non-governmental or faith-based organisations. They may be open (where children can leave at will) or closed (where children are locked in). In the most closed and isolated institutions, the child’s entire life – education, health services and work, leisure and sleep – takes place there, and the institution is very much cut off from the rest of the community
.  Some children spend their entire life from birth to majority within an institution.
Some facilities provide services to meet children’s basic needs for safety, food, shelter and education on a short-term basis where parents are temporarily unable to look after them. Some residential institutions are specifically for children with disabilities. 

Whatever their name, these institutions govern the day-to-day lives, personal development and future life chances of a very large number of children. 
Historically, all societies have developed systems of child protection linked either to the family, the community or the State. From their earliest inception, these institutions were essentially set up as repositories for the unwanted.

The earliest known institution specifically for the care of neglected children was created in Constantinople in the 3rd century AD as a means of reducing infanticide.  In 1198 Pope Innocent III established the “wheel of foundlings” as a means of preventing infanticide and the abandonment of infants in the street. The practice of establishing foundling homes spread across Europe
. As well as being a charitable work, these homes were a means of removing neglected, abandoned or orphaned children from the streets and making the problem invisible to society – an increasingly important task as the rate of abandonment of infants reached one in four in some European cities in later centuries.

Development

Reasons for Child Placement

Children are institutionalised for a variety of reasons. Some are placed in orphanages because they have lost their parents and have no extended or surrogate family to go to – a problem which intensified, especially in sub-Saharan Africa, because of the AIDS pandemic. Others have run away, or have been removed by the authorities, from violent and abusive homes. Some are there because of physical or mental disability, psychiatric or other severe illness. Many have been given up by parents who, lacking money or support services to cope with their child’s disabilities, feel they have no alternative. 
The lack of State support to families at risk to enable them to take on their child rearing responsibilities is a major factor in institutionalisation.  In many countries (e.g. Central Europe) families abandon their children as a result of poverty, aggravated when these children have special needs. Children should never be placed in institutions, nor foster care, because of poverty. Art 27 (3) of the Convention on the Rights of the Child (CRC) says that States Parties, in accordance with national conditions and within their means, shall take appropriate measures to assist parents and others responsible for the child to implement this right and shall in case of need provide material assistance and support programmes, particularly with regard to nutrition, clothing and housing. Few States live up to their obligations in this regard.

The ‘institutionalised’ umbrella also includes migrant and refugee children, including those seeking asylum and who are placed in detention centres while their cases are being decided. 

Children institutionalised within the justice system

Children are institutionalised within the justice system when they are deemed to be in conflict with the law.  In many countries, many children remanded in custody are children in need of care and protection but who have been placed in correctional facilities under charges such as vagrancy, and have thereby been criminalised for nothing more than homelessness and poverty. 
Children with a care background are over represented in the justice system. Group home settings are especially problematic and have the largest effect in terms of crossing over from welfare to justice. Children in out-of-home care settings are twice as likely to commit delinquent acts as those receiving in-home services, for a variety of reasons.

Problem behaviours are exacerbated when youths are placed with other behaviourally challenged young people.  Crossover youths often present with a range of problem behaviours.  More than 80% exhibit substance abuse and/or mental health problems. Many experience educational difficulties, ranging from truancy to poor academic performance. Even when they grapple with only one disorder, the intensity of treatment required is often greater than that of a youth known to a single system. 

Crossover youths may face punitive consequences for aberrant behaviour caused in part by an inadequately addressed substance abuse or mental health problem. Child welfare youths receive harsher treatment in court than non-crossover youths. Judicial decisions resulting in detention are strongly associated with a youth having been in an out-of-home child welfare placement at the time of offense, a history of running away from placements, previous crossover referrals, or substance abuse problems. Harsher court outcomes reduce the likelihood that crossover youths will receive appropriate treatment.

The majority of children in the custody of police, or in detention because of actual or perceived offences should not be there. The vast majority of children in detention are charged with minor or petty crimes, and are first-time offenders. Very few have committed violent offences
. A report by the Prison Reform Trust published June 2009 found that three-quarters of children remanded to custody from magistrate courts in the UK go on to be found innocent or are not given a prison sentence
. 
Many children detained within the justice system have mental health disorders. Studies in the UK indicate that between 46% and 81% of young prisoners (aged between 15–21 years) have mental health problems
. Other research claims that about 80% of children in custody suffer from at least two mental disorders
. A recent survey (March 2010) undertaken by the Criminal Justice Inspectorate for Northern Ireland found that 59% of children in conflict with the law have mental health problems
.

Children in detention suffering from mental health problems are at heightened risk of self-mutilation and suicidal behaviour due to violence, neglect, or poor living conditions. Prolonged or indefinite detention and isolation increases the overall risk.

Ministry of Justice figures in the UK reveal that self-harm incidents for children in custody have more than doubled in the 10 years up to 2008
. Levels of self-harm are a reflection of the fact that children are not getting enough support for mental health problems. They also suggest that institutions are part of the problem.
In some countries the level of youth crime has become a high-profile political concern, and there has also been some regression towards institutional detention, even when actual child offender rates have fallen. The recent media campaign in the UK against Jon Venables (one of the two children responsible for the murder of James Bulger in February 1993) is likely to harden attitudes and seems destined to increase the numbers of children in custody.

Although the majority of offences committed by children are non-violent, pressure on politicians to ‘get tough on crime’ has driven increasingly tougher responses to children in conflict with the law. This pressure has resulted in harsher sentences and increased rates of detention. These policies are often fuelled by disproportionate media attention to juvenile crime that reinforce public misconceptions about the nature and extent of crimes committed by children. For example, in the USA, between 1993 and 1999, the number of children confined in juvenile detention facilities increased by 48%, even though violent crime committed by children decreased by 33% during the same period
. Between 1994 and 2004, the number of children sentenced to penal custody in England and Wales increased by 90%
.

There is a growing trend to advocate the lowering of the minimum age of criminal responsibility and the aggravation of sanctions of deprivation of liberty as a needed and effective solution to the perceived problem of serious offending by children without any objective or convincing arguments to legitimize it. Indeed all the evidence suggests that such a move would be counter productive.
“Tough on Crime” policies often result in young people being punished with developmentally inappropriate sanctions, putting those who have experienced abuse and neglect at an even greater disadvantage in overcoming the many negative effects of childhood maltreatment.
The CRC and other human rights treaties set out guidelines for the use of detention, and provide that it should always be used as a last resort and for the shortest possible time (Article 37). However, few States live up to these provisions.

Rather than receiving preferential treatment, children in detention are at higher risk of abuse and ill treatment. Children are not only more likely to be subjected to corporal punishment and abuse by police or correctional officers, but they are many times subjected to violence from their fellow detainees.

Violence in places of detention, including special institutions for children, is manifest in several ways, mainly through physical and sexual violence, as well as through verbal abuse. In addition children are also subjected to violence as a result of conditions of detention, or as a form of discipline or punishment.
 Pinheiro
 found that corporal and other violent punishments are accepted as legal disciplinary measures in penal institutions in 89 countries.

In many countries, children in conflict with the law have typically been detained within the same institutions as those for adult offenders, and few countries have invested in real alternatives to detention. 

Detention facilities may hold children in pretrial detention, children serving sentences, victims of child trafficking or sexual exploitation, abandoned or otherwise homeless children, as well as children with mental disabilities, all held together without distinction. This lack of separation, together with lack of special protection and assistance, as required by the Convention on the Rights of the Child, places children at further risk of abuse.

Children subjected to detention are more likely to commit offences in the future than children placed in diversion programmes. In the USA, virtually every study examining recidivism among children sentenced to juvenile detention facilities has found that at least 50–70% of offenders are re-arrested within one or two years after their release
. In contrast, recidivism rates for children placed in some community-based alternative programmes are as low as 10%
. Recidivism is particularly acute for children detained with adults. 

Frances Done, Chair of the Youth Justice Board, said on August 24th 2009 that the reoffending rate of youngsters who were imprisoned in England and Wales was 97%.
61.0% of children discharged from custody in Northern Ireland in 2006 re-offended on at least one occasion within 6 months. 34.7% of those given non-custodial disposals reoffended within six months
.
Negative and Long-Term Implications of Living in Institutions

While all of the institutions mentioned above are established to provide care, guidance, support and protection to children, it is now generally acknowledged that the boys and girls who live in them may be at heightened risk of abuse compared to children whose care and protection is governed by parents and teachers, at home and at school. 

The Stockholm Declaration of the Second International Conference on Children and Residential Care, May, 2003
 noted that “There is indisputable evidence that institutional care has negative consequence for both individual children and society at large”.

In April 2003, UNICEF, commenting on the harmful effects of institutionalization on society said “We are also coming to realize what institutional care does to societies. It perpetuates discrimination, by providing tacit approval for the idea that certain groups of children, whether orphaned, abandoned, living with disabilities, from families affected by AIDS or by poverty should live apart from society….the use of institutional care also impedes the healthy development of communities and society as a whole”
.

The Council of Europe Recommendation (2005)5 on the Rights of Children Living in Residential Institutions lists some of the harmful effects of institutionalization on children: it contributes to social exclusion and stigmatization; deprives the children of emotional nourishment, attachment, lasting relationship and the development of social skills; hampers intellectual (brain) development; causes anxiety, personal uncertainty and passivity; increases aggressiveness and the inclination to antisocial behaviour.

Reports from many countries in all regions show that institutionalised children are often subjected to violence from staff and officials responsible for their well-being. This can include torture, beatings, isolation, restraints, rape, harassment, and humiliation. In addition, the stigmatisation, isolation and often de-socialisation that results from these institutionalised responses place boys and girls at much greater risk of being exposed to further violence and in some cases becoming perpetrators of it.
Concern about the welfare of children in institutions is not confined to developing nations. An audit by the Howard League for Penal Reform
 analysed all recent reports into young offenders' institutions (YOIs) in the UK by Her Majesty's Chief Inspectorate of Prisons and highlighted squalor and institutional brutality as issues of concern.

In the USA, a Justice Department special report, released in January this year, underscores how widespread rape is in youth correctional facilities. It found that almost one youth in eight reported being sexually assaulted while behind bars in the last year. That means that a child in custody is about twice as likely to be raped as an adult behind bars, based on similar surveys of adult prisoners. The report suggests that the biggest predators are not other inmates but prison staff — and female staff members offend as much as the males do
.

At the time of writing, reports of children being abused by priests are sweeping though the Catholic Church like a tsunami with reports emanating from Australia, Austria, Belgium, Brazil, Canada, France, Germany, Ireland, Italy, Malta, Mexico, the Netherlands, Norway, Spain, Switzerland, the UK and the USA. But the problems are not confined to Catholic institutions. In Germany, for example, victims are also coming forward from Protestant institutions, from secular boarding schools and elite academies, from children’s homes. The problem is not confined to any particular religious denomination but rather is inherent in closed institutions.
Ill-treatment – and outright negligence – stems not only from the typical overcrowding, squalid conditions and lack of resources invested in the care of these girls and boys. As importantly, there is often a profound degree of discrimination against children who end up in institutions. The lack of public concern about brutality towards children in correctional institutions may reflect societies’ rejection of children who do not conform to conventional social behaviour. Such stigmatisation may also be expressed in the abusive attitudes and behaviour of poorly trained staff.

Stigma also contributes to violence against children with disabilities. Research has shown that they are frequently at higher risk of staff violence in institutions than other boys and girls
.

The violence suffered by children in institutions can be exacerbated when they are housed with adults or older children; this may lead to physical and sexual victimisation by other older children and adult inmates. 
The impact of institutionalisation goes beyond the immediate exposure of children to violence: long-term effects can include severe developmental delays, disability, irreversible psychological damage, and increased rates of suicide and criminal activity. 
Institutions housing children are often closed to public scrutiny. They lack a basic legal framework prohibiting all violence, and also lack adequate Government regulation and oversight, effective complaints mechanisms, and inspection systems. 
Perpetrators are rarely held accountable, allowing high rates of violence to continue unchecked, thereby perpetuating tolerance of violence against children.
There is clearly a need for an independent monitoring mechanism in the light of, inter alia, para.57 of the Riyadh Guidelines: Consideration should be given to the establishment of an office of ombudsman or similar independent organ, which would ensure that the status, rights and interests of young persons are upheld and that proper referral to available services is made. The ombudsman or other organ designated would also supervise the implementation of the Riyadh Guidelines, the Beijing Rules and the Rules for the Protection of Juveniles Deprived of their Liberty. The ombudsman or other organ would, at regular intervals, publish a report on the progress made and on the difficulties encountered in the implementation of the instrument. Child advocacy services should also be established.
Similarly, the Optional Protocol to Convention Against Torture foresees a system of regular visits undertaken by independent international and national bodies to places where people are deprived of their liberty, in order to prevent torture and other cruel, inhuman or degrading treatment or punishment.                                                                                                        
Legal Obligations Established by the CRC and Other UN Standards

The Convention on the Rights of the Child (CRC) requires States to provide special protection to children who are deprived of a family environment (Articles 19, 20). The increased risk of abuse in institutions adds to the State obligations to take effective legislative and other measures to protect children in care or detention and to reduce significantly the number of children who are institutionalised and detained. 
Other articles reiterate the centrality of the family in the upbringing of the child, except when the child’s best interests dictate that alternative arrangements be made. 
Article 9 highlights the need for family contact in cases where children are separated from their families. 
Article 37(b) asserts that “the arrest, detention and imprisonment of a child shall be used only as a measure of last resort, and for the shortest appropriate period of time.” 
Article 40 concerning children in conflict with the law asserts that children should be treated “in a manner consistent with the child’s sense of dignity and worth… and which takes into account the child’s age and the desirability of promoting the child’s reintegration.” 
These provisions make clear that alternatives to institutional care which support the children’s development and allow them to remain at home and at school are far preferable to judicial procedures and institutionalisation
. 
The International Covenant on Civil and Political Rights (ICCPR) contains provisions which stipulate that juvenile offenders shall be segregated from adults and be accorded treatment appropriate to their age and legal status (Article 10). Article 14 states that procedures against juvenile persons should take account of the age and the desirability of promoting rehabilitation. 

Article 2 of the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment requires States to take effective legislative, administrative, judicial or other measures to prevent acts of torture.

In addition to the CRC, specific UN standards have been adopted for handling cases of children in conflict with the law. These include the Standard Minimum Rules for the Administration of Juvenile Justice (‘the Beijing Rules’), adopted in 1985, which offer guidance on the administration of justice in such a way as to provide for the protection of children’s rights and respect for their developmental needs
. Two other standards adopted in 1990 – the UN Guidelines for the Prevention of Juvenile Delinquency
 (the Riyadh Guidelines) and the UN Rules for the Protection of Juveniles Deprived of their Liberty
 (the JDL Rules) – complete the framework of prevention, case management, and social rehabilitation of children.

The Committee on the Rights of the Child has often stressed the complementarity of these various instruments and the role of the UN standards in supporting the interpretation and implementation of the CRC.
The CRC specifically addresses the rights of boys and girls with disabilities, recognising “that a mentally or physically disabled child should enjoy a full and decent life, in conditions which ensure dignity, promote self-reliance and facilitate the child’s active participation in the community” (Article 23). 
Segregation and institutionalisation can never be justified by disability. Children with disabilities are frequently institutionalised and the dangers of such placements are well known. Thus the CRC requires child care which does not involve social isolation or exclusion. 

Article 25 entitles all children who have been placed in care to have a periodic review of all aspects of their placement. 

The CRC recognises that children should grow up in a family environment. The Convention’s Preamble states that “… the child, for the full and harmonious development of his or her personality, should grow up in a family environment, in an atmosphere of happiness, love and understanding.” 

Many children who have been abandoned or placed in residential care, including children with disabilities, could live with their families if provided with adequate social, financial or medical support. By ratifying the CRC, States have committed themselves to providing such support to the maximum extent of their resources (Article 18.2). When living with the biological family is not in the child’s best interests, a range of family-based alternatives should be put in place to provide safer and more beneficial care than large-scale institutions (Article 20). 
Similarly, stronger care and protection systems, including support for families, could reduce the number of children who come into conflict with the law. The vast majority of offences committed by children are petty and non-violent. Community-based alternatives to detention provide not only a safer environment for children, but much more effective means of rehabilitation. 
When institutionalisation or detention is absolutely necessary, a safe environment for children must be provided, with adequate trained staff, programmes and services. 
Children should have clear, accessible and safe opportunities to complain about the way they are treated, and Governments must ensure effective monitoring, investigation, and accountability mechanisms to address violence when it occurs and to hold the perpetrators responsible.

Children in institutions should have access to a mainstream school and community life to the extent possible. 

Major Challenges
Unfortunately, the number of children in all forms of detention is rising.
 
The numbers of children who lose the protection of their families and require alternative forms of care are growing for a variety of reasons. These include the changing social patterns accompanying rapid urbanisation, natural disasters, armed conflict, widespread population displacement, and the HIV/AIDS pandemic.

When sexual or other types of abuse occurs against children, they frequently go unreported, mainly due to fear of further abuse or reprisals, or due to shame. The lack of effective and accessible complaints mechanisms only diminishes the possibilities of lodging complaints. Children often face particular difficulties in assessing legal aid and legal services, including forensic and medical expertise to secure evidence and substantiate their claims, depriving them of the possibility to effectively access the justice system. Furthermore, special care which must be taken by the State to ensure that victims are not re-traumatised during this process, particularly those victims of gender-based and sexual violence who also need to be protected from further stigmatisation, is not always available.

For many victims the actual physical and sexual abuse may end upon their release from institutions. However, the trauma inflicted may cause the suffering to continue long after the end of their detention, particularly if no measures for an adequate physical and psychological recovery and social integration are made available to them.
 

Victims of child trafficking and all forms of sexual exploitation, including prostitution and pornography, are many times subjected to judicial procedures and even detention, instead of receiving special protection. This places them at greater risk of further sexual abuse, and greatly limits their possibilities to receive adequate medical and psychological treatment.
  

Girls in detention facilities are at particular risk of physical and sexual abuse, particularly when detained in mixed-sex facilities, or where a general lack of facilities for girls results in placement in adult facilities.

Conversely, in terms of legislation, various sex offence laws around the world only recognise the rape, sexual exploitation or prostitution of females, leaving boys outside the protection of the law.

Sexual abuse should not be seen as an inevitable aspect of juvenile detention. On the contrary, it should be abolished both in domestic legislation and, perhaps more importantly, in practice. However, in order to put an end to sexual violence against children, States must ensure that there are strong policies and committed leadership from the highest authorities, appropriate facilities for children in detention, as well as committed and adequately trained personnel
. 

The Slow Pace of Implementation and Reform
Despite changes in child care practice and the evolution of children’s rights, including juvenile justice standards, reform has been slow to take place in institutions. Few Governments have set about de-institutionalising as many children as possible in keeping with their human rights obligations. This is mainly because of the low level of importance accorded to the most disadvantaged children in society – those who have been orphaned, abandoned, those living with disabilities, or in conflict with the law.

Far too often, children needing care and protection outside the family become the focus of policy attention only when some notorious care system failure or rampant abuse occurs. This lack of priority in policy terms means that conditions in residential care and juvenile detention centres are frequently poor, with inadequate (sometimes life-threateningly meagre) nutrition, hygiene and health care. Low levels of funding result in a lack of properly qualified professionals. 
Unqualified and poorly remunerated staff are widely recognised as a key factor linked to violence within institutions. Low pay and status frequently result in poorly motivated employees and rapid staff turnover, and under-staffing is a serious problem. 
In some countries staffing ratios in institutions for children with disabilities may be as high as one hundred children for each staff member. Under such conditions, children are often left unattended for long periods, and overnight entire wards are unattended or padlocked, with only a skeleton night shift. Physical and sexual abuse in such instances is rife
. 
Relatively few staff in care institutions receive any special training in child development or rights, or information about issues of violence. In institutions for children with disabilities, inadequately trained staff can be quick to lash out at the children
. 
Overwhelmed staff may resort to violent measures to maintain discipline, particularly when supervision is lacking. Staff ‘burnout’ results in increasingly negative attitudes towards children and in patterns of physical and impulsive responses to confrontation
.

Individuals with histories of violence against children, including sexual abuse and exploitation, may seek out jobs that allow them easy access to children. Rigorous background checks on personnel are still rare, allowing an employee who has been dismissed from one institution to be hired by another and to continue a pattern of abuse
.

Failure to supervise staff properly is also a serious problem. A study of abuse in residential care in the UK identified ineffective management and minimal contact by managers with staff as significant features common to abuse cases
;
.

Residential care and detention facilities are often unregulated and closed to outside scrutiny, especially those run by private agencies, faith-based organisations, and NGOs, or that are situated in isolated areas.

Many facilities fail to segregate vulnerable children from dangerous peers. Children who are vulnerable to violence because of age, size, sex or other characteristics are often housed together with older children with a history of violent behaviour
.

Some studies have found that violence in residential institutions is six times higher than violence in foster care, and that children in group care are almost four times more likely to experience sexual abuse than children in family-based care
.

The overuse of institutions for children exacts enormous costs on children, their families, and society. Extensive research in child development has shown that the effects of institutionalisation can include poor physical health, severe developmental delays, disability, and potentially irreversible psychological damage. The negative effects are more severe the longer a child remains in an institution, and in instances where the conditions of the institution are poor.

Institutionalised children are more likely to engage in self-harm, aggression towards others, or become involved in crime, prostitution, or substance abuse.
There is a growing global consensus on the need to promote family-based alternatives to institutional care for children. No residential institution, no matter how well meaning, can replace the family environment so essential to every child. Policies to discourage institutionalization are not enough. The right climate is needed to create alternatives, including raising public awareness.

The Convention on the Rights of the Child sets an overall framework for the consideration of this reality. It acknowledges that the family is the natural environment for the development and well-being of children, that parents have the primary responsibility for the upbringing of the child, and that the child has, as far as possible, the right to know and be cared for by his or her parents. At the same time, it foresees the appropriate use of substitute care for cases where children are deprived of their family environment or in their best interests cannot be allowed to remain in that environment and in such situations, it anticipates recourse to institutional placement as a measure of last resort.

The rights of the child are to be effectively safeguarded in all such cases, and certainly also when children are placed in such institutions, including the right to protection from discrimination, neglect and exploitation; the right to develop his or her personality, talents and abilities to their fullest potential; and the right to have a say in decisions affecting the child’s life, including those relating to the conditions of placement. Above all, it is critical to ensure that institutional placement only occurs if and when it is in the best interests of the child, and that there is periodic assessment and review of the decision and circumstances relevant to the child’s placement.

With this approach, the Convention provides support for a well-prepared and planned process of developing alternatives to institutionalization for as many children as possible, a process that is itself fully respectful of children’s rights and best interests. 

A Call for Guidelines

For all its potential there is a growing recognition of significant gaps in the implementation of the Convention for millions of children worldwide either without, or at risk of losing, parental care. Through its work monitoring the Convention, the Committee on the Rights of the Child came to realise that many of these challenges affecting children and families were not adequately understood and therefore not taken into account in policy and practice.

This recognition of the gaps between the rights of children and the reality of implementation on the ground inspired the Committee to hold a Day of General Discussion in 2005 on the topic of Children without Parental Care. Arising from the discussions, the Committee made a recommendation calling on the international community of States, United Nations agencies, NGOs, experts, academics and professional organisations to come together to develop a set of international standards that would ultimately give expert guidance to States and other duty-bearers on the implementation of the Convention.

On November 20, 2009, to mark the 20th anniversary of the Convention on the Rights of the Child, the United Nations General Assembly formally welcomed the Guidelines for the Alternative Care of Children
.

The Guidelines are intended to enhance the implementation of the Convention and of relevant provisions of other international instruments regarding the protection and well-being of children who are deprived of parental care or who are at risk of being so.

The scope of alternative care as foreseen in the Guidelines does not extend to children who are deprived of their liberty by decision of a judicial or administrative authority as a result of being alleged as, accused of or recognized as having infringed the law. The situation of these children is covered by the United Nations Standard Minimum Rules for the Administration of Juvenile Justice and the United Nations Rules for the Protection of Juveniles Deprived of their Liberty.

The Guidelines for the Alternative Care of Children

The Guidelines for the Alternative Care of Children are designed for wide dissemination among all sectors directly or indirectly concerned with issues relating to alternative care, and seek in particular to: 
a. Support efforts to keep children in, or return them to, the care of their family or, failing this, to find another appropriate and permanent solution, including adoption and kafala of Islamic law;

b. Ensure that, while such permanent solutions are being sought, or in cases where they are not possible or are not in the best interests of the child, the most suitable forms of alternative care are identified and provided, under conditions that promote the child’s full and harmonious development;

c. Assist and encourage governments to better implement their responsibilities and obligations in these respects, bearing in mind the economic, social and cultural conditions prevailing in each State; and

d. Guide policies, decisions and activities of all concerned with social protection and child welfare in both the public and private sectors, including civil society.

The Guidelines for the Alternative Care of Children outline the need for relevant policy and practice with respect to two basic principles: necessity and appropriateness. 

The principle of necessity presents a clear preventative role for national policy and the need for resources to ensure supportive social work services that seek to prevent the separation of children from their families.

At the heart of necessity is the desire to support children to remain with, and be cared for, by their family. Removing any child from his/her family should be a measure of last resort, and before any such decision is taken, a rigorous participatory assessment is required. 

The principle of appropriateness means that in cases where alternative care is deemed necessary, and in the child’s best interests, efforts must be made to ensure that the choice of the care setting and the period spent in care are appropriate in each case and promote stability and permanence.

The Guidelines define a range of suitable alternative care options. Each child in need of alternative care has specific requirements with respect to, for example, short or long-term care or keeping siblings together. The care option chosen has to be tailored to individual needs. The suitability of the placement should be regularly reviewed to assess the continued necessity of providing alternative care, and the viability of potential reunification with the family.

Emphasising the preventative role of social work, the Guidelines present the need to support and empower vulnerable families with the necessary capacities to care for children themselves.

In line with the principle of necessity, the prevention of family separation focuses on ensuring sound and rigorous decision-making processes. In cases of necessity the question of assessing which alternative care option is appropriate is the next step.

For children who are in alternative care, and in line with ensuring the placement is appropriate, options to reintegrate children in their families are a key part of a care review process.

The Guidelines outline a regulatory framework that emphasises State responsibility for the authorisation, monitoring and accountability of care providers, care facilities and individual carers.
Institutionalisation as a Measure of Last Resort

The institutional placement of a child should only be considered as a measure of last resort and for the minimum necessary period, while ensuring a paramount attention to the best interests of the child.

The Riyadh Guidelines (para. 46) says that the institutionalization of young persons should be a measure of last resort and for the minimum necessary period, and the best interests of the young person should be of paramount importance. Criteria authorizing formal intervention of this type should be strictly defined and limited to the following situations: (a) where the child or young person has suffered harm that has been inflicted by the parents or guardians; (b) where the child or young person has been sexually, physically or emotionally abused by the parents or guardians; (c) where the child or young person has been neglected, abandoned or exploited by the parents or guardians; (d) where the child or young person is threatened by physical or moral danger due to the behaviour of the parents or guardians; and (e) where a serious physical or psychological danger to the child or young person has manifested itself in his or her own behaviour and neither the parents, the guardians, the juvenile himself or herself, nor non-residential community services can meet the danger by means other than institutionalization.
Recommendations for Future Action
A balance needs to be struck between state responsibility and decentralization, the shifting of resources from residential care to alternative solutions, and the way in which child welfare systems make decisions on behalf of children.

Sporadic or isolated efforts to improve individual institutions will not solve the problems of children in residential care, or meet their best interests. Legislation, policies and programmes are necessary, although not sufficient – a whole context amenable to change has to be created
. Efforts must focus more especially on the underlying reasons for decisions to place children in care in the first place. Complex and often interlinked factors – such as poverty, family breakdown, disability, ethnicity, inflexible child welfare systems and the lack of alternatives to residential care – require holistic responses that identify families at risk, address their needs and prevent the removal of their children.

Governments must ensure that families have the support they need to nurture and raise their children and effectively assume their childrearing responsibilities. In the few cases where children simply cannot receive the care they need within their family, family and community-based alternatives must be sought as a priority. Placement in residential institutions must be the very last resort.

It is abundantly clear that institutions are unable to attend to the physical and cognitive needs and the needs for social and emotional stimulation in any way comparable to what can be achieved in a setting which is open to life within society. 
Institutionalized children are submitted to collective routines and are unable to make use of sufficient spaces to allow the unique personality of each individual to be expressed, developed and tapped to the full.

Article 12 of the Convention on the Rights of the Child provides: “1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child. 2. For this purpose the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.”

The construction of democratic processes not only changes the relationship between children and the State, but also makes it possible to go beyond the notion of children as objects submitted to paternal authority and, in the case of those who are considered to be a threat to the moral and social status quo, to State control. The progressive elimination of mechanisms of exclusion such as children’s homes, special schools and psychiatric institutions, is thus the outcome of the development of social institutions and the strengthening of citizenship and democracy
.

Deinstitutionalization is therefore not just the formal uprooting of those residential systems which sought to replace the role of families, but is also an integral part of a collective and sustainable process of cultural transformation based on a blueprint of society capable of including all its members. 
Families have become the core target of public policies as a result of a shift of emphasis from the danger of their incapacity, to the potential and capacity they have to assume responsibility and ensure the right of children to live within a normal setting. An effective acknowledgement of this role, however, means that attention has to be given to maintaining the necessary balance between the functions attributed to them and the provision of social services as a resource to support them in performing their functions in normal everyday life.

Public policies reflect the status and consideration accorded to children in relation to their potential for and quality of development, and provide the main platform on which to erect the pillars which ensure that children’s rights are truly given effect.

This has made it necessary to establish relations between children, families, State and communities based on formal legal mechanisms which recognise a set of mutual rights and obligations in replacement of the protective systems which were based on institutionalization of children.

Extending and improving the care of children and adolescents by general policies for education, health, housing, recreation and vocational training, and promoting their capability to gain access to social integration opportunities has proved to be an indispensable measure to curb the historical trend to create selective policies and programmes, generally of an assistential nature, to address the problems and unmet needs of children and families.

In order to reform policies and institutions providing care for children whose rights are threatened or infringed, it is also essential to strengthen policies and programmes of inclusion and integration, which need to be tailored to suit the specific situation of the country concerned. 
In this context, redirecting child policy funding and the use of more comprehensive planning and management approaches are ways not only to improve the conditions of children and adolescents but also to improve the effectiveness and synergy of resources allocated to children. 
Acknowledging and using the value of communities and human initiative in devising and developing local policy options has shown itself to be of key importance in identifying solutions which are close to hand, restore normal conditions and respond to the need for measures adapted to local situations, instead of imposing a centralised and standardised strait-jacket.

This creates an environment with the potential to fuel deinstitutionalization initiatives linked with locally-managed family support, which can be strategic components in broader local plans geared to improve the ability of municipalities and social networks to innovate and manage child policies.

In the final analysis, this means using the local setting to establish a new approach to organizing and combining services based on the shared responsibility of all actors involved to promote the welfare of the community. In this approach, deinstitutionalization escapes the confines of simply being a goal in the management of special child protection policies and becomes the natural consequence of a local dynamic developed in tune with the needs of children and families.

One essential element in the processes to transform child protection systems is a change in people’s general outlook and interpersonal relations. In this way, the nature of institutional, professional and social work practices within everyday local situations has played a significant role in generating new social dynamics within communities. They provide a source for change which can impact attitudes and conduct so as to contribute to innovation and the establishment of creative, flexible and integrated working methods at the local level.

The most powerful changes which have occurred in local social work, as part of the rights-based approach to children, relate mainly to the replacement of vertical management schemes by horizontal coordination and networking; the use of comprehensive and participatory assessments based on family resources and capabilities instead of family deficiencies; the notion of users of services as actively

involved in their development rather than being passive recipients of aid; the exercising of shared responsibility by those involved in providing a comprehensive supply of services in replacement of the system where users were shunted from one unconnected programme to another
.

Police officers, lawyers and the judiciary have a key role to play in the processes to transform child protection systems. There is an urgent need for awareness raising and training on the impact of institutionalisation on children, the national and international instruments which protect them and the range of alternatives available.

Let me try to sum up what I have been saying by focussing on the basic principles which need to be observed when considering the institutionalisation of a child, the child’s specific rights which need to be protected and the guidelines and quality standards which must be followed in the provision of institutions.
Basic Principles of Child Well-Being
· The family is the natural environment for the well-being of the child and the parents have the primary responsibility.
· Preventive measures of support for children and families must be provided as far as possible.
· The institutionalization of young persons should be a measure of last resort and for the minimum necessary period. The placement of a child in an institution should remain the exception and have as the primary objective the best interests of the child.
· Where there is no alternative to institutionalisation the family of the child should be involved in the planning of the child's placement – to the extent possible.
· The child’s own wishes must be taken into account as outlined in Art 12 of the CRC.
· The decision taken about the placement of a child and the placement itself should not be subject to discrimination.
· The procedure, organisation and individual care plan of the placement must guarantee the rights of the child.
· Any measure of control or discipline needs to be compatible with the child's dignity and human rights and in no case tolerate any form of violence. These measures should be based on public regulations and approved standards.
· The placement should not be longer than necessary and should be subject to periodic review.
· When the return of the child to his/her own family is not possible, other means of care should be envisaged, taking into account the child’s wishes and the continuity in his or her life path.
· A child leaving care should be entitled to an assessment and appropriate after-care support.
The following “Specific Rights” must be observed during the period of detention.
· Every child has the right to be heard in decisions affecting his/her future
.
· Every child has the right to regular contact with his/her family and significant others.
· Siblings should be allowed to stay together to the extent possible.
· Every child has the right to an identity.
· The child’s ethnic, religious, cultural, social and linguistic background must be respected.
· Every child has the right to privacy, including access to a person they trust and a competent body for confidential advice.
· Every child has the right to good quality health care adapted to the needs and well-being of the individual child.
· Every child has the right to respect for his/her human dignity and physical integrity, in particular, the right to conditions of human and non-degrading treatment and a non-violent upbringing, including the protection against corporal punishment and all forms of abuse.
· Every child has the right to equal opportunities.
· Every child has the right to have access to all types of education, vocational training, under the same conditions as for all other children.
· Every child has the right to be prepared for active and responsible citizenship through play, sport, cultural activity, informal education and increasing responsibilities.
· Every child has the right to participate in decision-making processes concerning him/her self and the living conditions in the institution.
· Every child has the right to be informed about children’s rights and the rules of the residential institution in a child-friendly way.
· Every child has the right to make complaints to an identifiable, impartial and independent body in order to assert children’s fundamental rights.

Guidelines and Quality Standards

· A placement should be selected which is as close as possible to the child's environment.
· A small family-style living unit should be provided.
· Priority should be given to the physical and mental health of the child.
· An individual care plan should be drawn up which is based on the development of the child's capacities.
· Conditions should allow continuity of the educational and proper emotional relationship between staff and the children.
· The internal organisation of the institution should include:

the quality and stability of living units;

mixed living units, when this is in the best interests of the child;

high professional standards of the staff, benefiting from in-service training;
codes of ethics, consistent with the United Nations Convention on the Rights of the Child.
· All residential institutions should be accredited and registered with the competent public authorities on the basis of regulations and national minimum standards of care.
· On the basis of these standards, an efficient system of monitoring and external control of residential institutions should be ensured.
· Relevant statistical data should be collected and analysed, and research for the purposes of efficient monitoring should be supported.
· Any infringements of the rights of children living in residential institution should be sanctioned in conformity with appropriate and effective procedures.
· Non-governmental organisations (NGOs), religious organisations and other private bodies may play an important role concerning children living in residential institutions. This role should be defined by member states’ governments.
· Involving non-governmental bodies should not release member states from their obligations towards children in residential institutions.
Conclusion: 

The preamble of the CRC notes that the child, for the full and harmonious development of his or her personality, should grow up in a family environment, in an atmosphere of happiness, love and understanding. No residential institution can replace the family environment so essential to every child. 
Children must never be taken away from disadvantaged families to be placed in institutions or foster care just because of parents’ poverty. The family, as the fundamental group of society and the natural environment for the growth and well-being of all its members and particularly children, should be afforded the necessary protection and assistance so that it can fully assume its responsibilities within the community in accordance with Art 27(3) of the CRC. 
The caring family environment children enjoy is the most important aspect to be preserved and the one children dramatically need. A child temporarily or permanently deprived of his or her family environment, or in whose own best interests cannot be allowed to remain in that environment, is entitled to special protection and assistance provided by the State as outlined in Articles 20 and 21 of the CRC and the other Articles and instruments mentioned above.
Perhaps UNICEF was being a little too optimistic when it wrote Children in institutions: The beginning of the end? in 2003
. None the less, everyone agrees that no residential institution, no matter how well meaning, can replace the family environment so essential to every child. And, while growth is unbearably slow, there does appear to be a growing global consensus on the need to promote family-based alternatives to institutional care for children. 
The Guidelines for the Alternative Care of Children taken in conjunction with the Beijing Rules, the Riyadh Guidelines and the JDL Rules have the potential to promote children’s rights in accordance with the CRC and improve the lives of millions of children, their families and communities around the world. However, UNICEF rightly pointed out that policies to discourage institutionalization are not enough. The right climate is needed to create alternatives, including raising public awareness. Let us hope that this paper will play a role in this regard.
Dr Willie McCarney
E-Mail: w.mccarney@btconnect.com
ADVERTISEMENT
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