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EDITORIAL
HUMAN RIGHTS

AN ELUSIVE IDEAL!

The Universal Declaration of Human Rights,
adopted in 1948, grew out of a post-war ideal-
ism that is not reflected in many parts of the
world today. Article 1 states that “all human
beings are born free and equal in dignity and
rights”. Article 3 states that “everyone has the
right to life, liberty and security of person”.

Tell that to the people whose every possession
was washed away by the floods in Mozam-
bique or to the living dead in Ethiopia. Ex-
plain that to the women who are unable to get
loans for small businesses, are denied an edu-
cation, or are beaten by their partners.

One cannot talk of a person having human
rights if basic necessities are denied. Nearly
half of the world’s population of six billion
people are living on less than $2 a day and
about 1.2 billion are struggling on less than $1
a day. This figure includes 500 million in
South Asia and 300 million in Africa.

The reality of life for many at the beginning of
the 21% century is desperate poverty and lack
of material possessions, no schools, no medi-
cal facilities, no running water, sitting waiting
patiently for the rumoured assistance schemes
to arrive.

It is the poor who are most vulnerable to vio-
lations of human rights because they are the
least informed about them and because they
have little opportunity to fight for their rights,
even if they are aware of them.

Lifting them out of poverty must be the first
priority. Overcoming poverty is not just about
economic growth but about the development
of people.

Julius Nyerere, former President of Tanzania,
pointed out that people cannot be developed,
they can only develop themselves.

Therein lies the problem. The right to partici-
pation is a fundamental element of the UN
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Declaration on the Right to Development of
1986.

Yet, in order for people to develop themselves
they must be aware of their fundamental hu-
man rights, they must know what these rights
are and they must know how to access them.

Development workers often lose sight of the
true meaning of development. According to
Nyerere: “... Roads, buildings, the increase of
crop output and other things of this nature are
not development; they are the tools of devel-
opment. ...”.

The role of the development worker is to
unlock the existing human potential of people
through careful and sensitive leadership and
through the acknowledgement of their human
dignity and human spirit.

People in power have to relate to poor people
in a way that enhances and supports this dig-
nity and spirit and does not treat them as the
empty receptacles of social and development
largess. This way they become more than

throw-away phrases — “the poor”, “the mar-
ginalised”.

This way it would be clearly understood that it
is their dignity that is at the centre of the hu-
man rights endeavour and that it is the devel-
opment of their potential that should be at the
centre of any development initiative.

The observance of International Human Rights
Day on March 21 provided countries with the
opportunity to restate the need for a rights-
based approach to development and to re-
emphasise the interconnection between human
rights and development. I was in South Africa
at that time and was able to hear some of the
discussions.

“Building a human rights culture is really the
main point,” said David Johnson, head of the
Southern African Regional Office of the Of-
fice of the High Commission for Human
Rights.

“It’s a struggle to change a political culture
and to make it a human rights aware culture.
We’re talking about a population understand-
ing what rights are and having mechanisms of
participation in the debates and the decisions
that are being taken”.

In the past, says Johnson, countries referred to
two sets of rights — one civic/political, the
other economic/social. Today we know we
can’t have one without the other. He says the
growing trend towards a rights-based ap-
proach “refines priorities”.

“Human rights are for everyone, for all groups
- majorities and minorities, rich and poor.

But in a rights-based approach we have to fo-
cus on vulnerable groups. These can be
women, children, or ethnic and religious
groups. There are disadvantaged groups in
every society and we have to focus our inter-
ventions and monitoring on them”.

Charlotte McClain, a human rights commis-
sioner focusing on social and economic rights,
calls this a “participatory approach” to human
rights which demonstrates an understanding
by governments - at least those who are signa-
tories to international treaties - that develop-
ment includes the right to popular participa-
tion.

Development is not only people-centred,
therefore, but also people-driven. Govern-
ments, McClain says, are the “custodians” of a
human rights culture, while civil society drives
it.

People’s participation in their own develop-
ment is contingent on their physical and psy-
chological well-being. Fighting for survival
negates self-empowerment and development.

Marjorie Jobson of the Human Rights Institute
of South Africa comments:

“Certainly no person can effectively exercise
their civil and political rights in the absence of
their social and economic rights, including



N. 1 Vol. 9

July/Juillet/Julio 2000

their rights to an adequate standard of living,
secure and permanent housing, access to edu-
cation, an adequate standard of health care and
a safe, clean environment.”

“Massive public education campaigns are an
option but they’re not enough. We need to en-
gage with traditional and religious leaders
who say they promote anti-discrimination and
anti-poverty legislation but perpetuate dis-
crimination against women and deny them the
right to development”.

“South Africa is trying to deal with human
rights at a constitutional and legislative level.
That’s one important aspect, but how to im-
plement these laws is also important.”

Local governments, civil society, religious
groups and the police are among those on the
frontline of building a human rights culture.

Communities and individuals must understand
that human rights are integral to democracy
and form the cornerstone of their develop-
ment. For many these concepts remain elusive
ideals.

Poverty is the absence of fundamental human
rights. The key to eradicating poverty is edu-
cation. Nyerere once wrote : “Education is not
a way of escaping the country’s poverty. It is a
way of fighting it”.

Half of the women and one third of the men in
sub-Saharan Africa are illiterate, and the num-
bers are growing.

The solution, according to Oxfam, is a Com-
pact for Africa, under which $3.5bn a year
would be mobilised by national governments
and the international community in return for
a pledge to cut military spending.

“In the absence of a concerted national and
international effort to resolve the crisis in edu-
cation, the human foundations for Africa’s
recovery in the 21% Century will not exist”,
says Oxfam.

Without such an effort, today’s lost generation
of children in west and central Africa will see
a repeat of the civil wars which stole their
youth, and may visit the same fate upon their
own children.

The illiteracy rate in Sierra Leone and Liberia
is 80%. The two rank with Angola at the very
bottom of the UN’s human development in-
dex, with low life expectancy, high malnutri-
tion and maternal mortality, and little access
to safe drinking water or sanitation.

The developed world has a responsibility to
these countries, and not just out of enlightened
self-interest. There is also a moral dimension.
These civil wars exploded out of intolerable
iniquity.

Western governments tolerated the corruption,
mismanagement and appalling poverty which
lay behind the men they did, and continue to
do, business with.

The West agonises over Africa’s inability to
feed itself, while milking millions in interest
from loans made to prop up corrupt regimes
and benefiting from the collapse of commod-
ity prices which have destabalised dozens of
African economies.

Earlier this year the former head of the IMF,
Michael Camdessus, pleaded with the west
that the biggest thing it could do for Africa
was to stop exporting arms to the continent.

In West Africa the link between the revolts
against the ruling elites in Liberia and Sierra
Leone and the lack of education appears clear.
Only a society with 80% illiteracy could have
produced the particular horrors of these wars.

The keys to transforming education are politi-
cal will and the motivation and training of
teachers.

Tanzania under Julius Nyerere achieved 90%
primary education in the 20 years after inde-
pendence.
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It is worth noting that the IMF programmes
introduced after 1985 brought a 30% decline
in school enrolment!

Everyone agrees that the key to the continent’s
development is primary education. Exhaustive
studies have shown that the single most effec-
tive development policy is the education of
girls.

Primary education increases agricultural pro-
ductivity, reduces infant mortality and im-
proves the distribution of wealth and political
stability.

The sad fact is that illiteracy in Africa is in-
creasing! Enrolment is lower than in 1982
and, if current trends are not reversed, Africa
will account for three-quarters of all primary
school age children not in school by 2015.

This is not for lack of African investment in
education — they spend more in proportion to
their GDP than other countries — but because a
combination of slow economic growth and
expanding populations have crippled their ef-
forts to keep up.

The UN’s call in Dakar last April for educa-
tion for all is the key to ending the poverty
and wars bleeding Africa, but only if the
promises can be turned into action.

The conference approved a blueprint showing
how the target for universal primary education
by 2015 might be achieved.

Considering the lack of enthusiasm shown by
the developed nations in backing the UN’s
educational targets, there is increasing danger
that the Dakar conference will have achieved
nothing but warm words.

Women around the world on average receive
vastly inferior education to men and have less
access to health services. At the very moment
that international institutions are trumpeting
the education of women as key to reducing
population growth and fostering development,
IMF and World Bank imposed structural ad-

justment programmes have led to drastic cuts
in health and education budgets.

As I write this editorial (in early June) dele-
gates from 188 nations around the world have
gathered in view of the Statue of Liberty at the
UN Headquarters in New York to assess how
far they have come five years after the Fourth
World Conference on Women held in Beijing.

The delegates can rightly claim that they have
come a long way since the first world confer-
ence on women was held in Mexico in 1975.

However, there is little evidence that an
awareness of the right to development, which
encompasses fundamental human rights, is
filtering down to those most in need.

Five years after the UN adopted an ambitious
plan in Beijing to achieve equality for women,
Kofi Annan admits that “much remains to be
done”.

Viviene Taylor, author of the United Nations
Development Programme’s human develop-
ment report on transformation in South Africa
says many of the “limited gains women have
made remain largely paper gains”.

Many of these “paper gains” have not been
translated into effective rights that women can
claim at national and local level.

“We are increasingly finding that while we
have human rights and the right to develop-
ment entrenched in constitutions, at a social
level - between men and women, between rich
and poor - there is more and more exclusion
and inequality”, she says.

Women in many parts of the world are denied
access to the means of production — land,
credit, jobs and economic wealth.

Globalisation, touted by international institu-
tions as the great opportunity for economic
progress, is simply reinforcing the inferior
status of women.
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While export-processing zones have created
more jobs for women, these repetitive and un-
rewarding jobs have been calculated to exploit
their labour.

In a forward to “Ours by Right — Women's
Rights as Human Rights”: Maureen ONeill,
President of the North-South Institute writes

“Securing rights for women — rights to own
property, rights to abortion, rights to vote,
rights to move about freely without a hus-
band’s or male relative’s agreement, rights to
pass on citizenship — frequently have not been
seen as central to development”.

The fear is that this year’s agenda in New
York may reverse some of the gains made in
Beijing, rather than move things forward.

Mary Robinson, the High Commissioner for
Human Rights, said at the opening session
that she was worried that the current review
might weaken the 1995 agenda.

“This review is ... worrying because we have
difficulty holding onto the platform of Bei-
jing, never mind moving much, much further,
as we need to”.

The debate in New York is between the states
which don’t want progress and those which
do. There is a danger that it will not get be-
yond the level of debate.

As long as human rights remain the domain of
international agencies, government officials,
academics and NGO workers, they are, to a
large extent, irrelevant to people mired in
poverty, for whom restoration of their dignity
would be the first priority.

For years to come the image which will define
Africa will be one from the Mozambique
floods: a woman clinging to a tree, surrounded
by muddy water, her arm outstretched for a
rescuing helicopter crewman. It graphically
illustrates the desperation experienced by mil-
lions of Africans in different crises all over
the continent.

Unfortunately it also reinforces an erroneous
and common impression of the passivity of
Africans in such situations and the heroic su-
perman role in which the developed world
likes to cast itself.

Fact and fiction are muddied in our percep-
tions of a vast continent which presents the
international community with its biggest test
in the 21" century.

The truth is that Africa is struggling to deal
with a coincidence of crises.

First, ecological catastrophe means floods,
droughts, desertification, falling yields and
soil erosion. The latest catastrophe is a mas-
sive famine in the Horn of Africa.

Second, Aids has slashed life expectancy in
many countries, killing the most economically
productive generation and leaving behind mil-
lions of orphans and unsupported elderly.

Yet the capacity of many African countries to
deal with either of these crises is crippled by
war, internal conflict and political corruption.

But what is largely fictional is the notion that
the international community is making serious
efforts to help Africa. The initial bursts of
generosity when we see a distressing image on
our television screens is quickly replaced by
indifference.

Making human rights real to millions of peo-
ple who live in poverty in Africa and around
the world and who are denied the right to de-
velopment requires governments and civil so-
ciety to work with them, to listen to what they
have to say and to give them the tools to de-
velop themselves.

Progressive legislation may contain all the
right words and concepts about entrenching
human rights.

All too often these are little more than paper
gains for the world’s poor, and particularly for
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women and children, for whom human rights
remain abstract and distant.

How can we get human rights from the realm
of the abstract into the reality of the millions
who are most in need of its protection?

How can we provide those living in poverty
with a sense of ownership of even the most
basic human rights?

It is this large section of society that has the
greatest need to realise these rights but is least
capable of accessing them.

It is too easy to become enmeshed in a web of
confusing discussions and ideological rhetoric
and lose sight of the fundamental reason for
the existence of human rights: to acknowledge
the existence of, nurture and protect human
dignity. This must be the starting point for
human growth and development.

The UN millennium meeting to be held in
New York (September 6-8) could turn out to
be the biggest ever meeting of government
leaders — between 130 and 150 are expected to
attend.

Calling extreme poverty “an affront to our
common humanity” the Secretary General will
be hoping to get backing for his declared aim
of lifting 1 billion people out of extreme pov-
erty by 2015.

He believes that education is the key element
in achieving this.

In a recent speech he said “I urge the millen-
nium summit to endorse the objectives of de-
monstrably narrowing the gender gap in pri-
mary and secondary education by 2005 and by

ensuring that by 2015 all children complete a
full course of primary education”.

He hoped that by the same date the HIV/Aids
epidemic would have halted and the percent-
age of people without access to safe drinking
water would be cut in half.

With the world being transformed by a global
economy and instant communications, Mr
Annan said, “the central challenge we face
today is to ensure that globalisation becomes a
positive force for all of the world’s people,
instead of leaving billions of them behind in
squalor”.

Unless this happens human rights will remain
an elusive ideal for the people who are the
most vulnerable to the violation of those
rights.

A special session of the UN General Assembly
has been scheduled for September 2001 and
will concentrate exclusively on children and
children’s rights issues. The Special Session
will include a review of what has been
achieved in the ten years since the World
Summit for Children organised in 1990. It will
also consider what has not been achieved and
where the problems lie. The Special Session
will attempt to look forward and consider con-
crete ways in which children and children’s
rights can be advanced in the future.

The ideals that underlie the Universal Declara-
tion of Human Rights are noble, but their exe-
cution requires stepping out of the “ivory
tower” of government speak and into the
world of those whose lives would benefit most
from their implementation.

Willie McCarney, Editor



N. 1 Vol. 9

July/Juillet/Julio 2000

SOUTH AFRICA

A promise for a better way of dealing with children accused of crimes

By Ann Skelton

Ann Skelton is the project co-ordinator of the UNDP Child Justice Project, a UN technical assistance
project for the Government of South Africa. She has been at the forefront of the campaign to reform
the criminal justice system as it pertains to children and was appointed by the Minister of Justice to
lead the South African Law Commission Project of Juvenile Justice.

“ The Government will, as a matter of ur-
gency, attend to the tragic and complex ques-
tion of children and juveniles in detention and
prison. The basic principle from which we will
proceed from now onwards is that we must
rescue the children of the nation and ensure
that the system of criminal justice must be the
very last resort in the case of juvenile offend-
ers”

These words were spoken by Nelson Mandela
in his opening address to the first democrati-
cally elected parliament in South Africa in
1994. The impetus for this important com-
mitment by the ANC-led government was the
history of the suffering of children in South
Africa’s police cells and prisons. In the 1970s
and 1980s many of these children had been
political detainees, subject to arbitrary arrests,
detention without trial, sometimes to torture.
By the late 1980s the political detentions had
stopped, but many children continued to be
swept up into the criminal justice system be-
cause of “ordinary” crimes, the majority of
which were non-violent crimes, mostly theft.
Non-governmental organisations and human
rights lawyers did what they could during the
apartheid years; there were detainee’s parents
committees and free legal representation dur-
ing the years of intense political activity, and
later there was a concerted campaign by a
group of non-governmental organisations to
have children released from prisons and police
and to call for reform to the way in which the
criminal justice system dealt with children. In
the early 1990s a strong child rights movement
began to develop in South Africa, giving a

Editor

firm theoretical framework for the efforts at
reform. All of this must have been ringing in
Mandela’s ears as he made his first promises
of action.

Now, in 2000, into our second government,
South Africa needs to appraise whether the
promises have been kept. On the face of it, the
picture is disappointing. There are over 2000
children in prison awaiting trial, some of
whom have been there for over a year. This
number is higher than the number of children
in prison at the time of the first democratic
elections. Since 1994, one child was beaten to
death by an adult cell mate', whilst awaiting
appearance in shoplifting case, and three chil-
dren have committed suicide whilst awaiting
trial in different types of government-run resi-
dential settings. The media did not reflect
these deaths with the outrage that should be
forthcoming in such situations. The public re-
action was low-key — the government’s re-
sponse has been weak.

However, although few children have experi-
enced the advantages yet, a great deal has been
happening in South Africa regarding the trans-
formation of the way in which children are
dealt with by the criminal justice system. The
ratification of the UN Convention on the
Rights of the Child by the South African gov-
ernment in 1995 set the scene for broad-
reaching policy and legislative change. The
new South African Consitutition embodies a
section protecting children’s rights, which in-
cludes the statement that children have the
right not to be detained except as a measure of
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last resort and then for the shortest appropriate
period of time, separate from adults and in
conditions which take account of his/her age.
One of the earliest cases to come before the
newly constituted Constitutional Court led to
the court striking down corporal punishment
(until then used as a sentence for children by
South African courts) as being cruel, inhu-
mane and degrading treatment.”

The government did act with urgency, as
Mandela had promised they would, on the is-
sue of children in prison. In this regard, how-
ever, the country experienced that the practice
of proceeding with too much haste can create
problems of its own. An amendment to an ex-
isting law which was intended to entirely out-
law the imprisonment of children during the
awaiting trial phase led to chaos when it was
suddenly promulgated. Inadequate consulta-
tion between the relevant government depart-
ments as well as a lack of alternative residen-
tial facilities for children caused the applica-
tion of the new law to be fraught with practical
problems. So serious were the consequences
of this that within a year the government had
to amend the law again, this time allowing
children charged with certain offences to be
detained in prison awaiting trial. The debacle
also had some positive results, however. It led
directly to the setting up of a structure called
the “Inter-Ministerial Committee on Young
People at Risk” (IMC) which became an im-
portant agency for policy making in the field
of child and youth care, including the man-
agement of children who come into conflict
with the law. The IMC set up a number of pi-
lot projects to try out new policy recommenda-
tions they had made, and some of these were
important incubators for the development of
new ways of dealing with children. Of particu-
lar relevance to children accused of crimes
were projects which dealt with the manage-
ment of children immediately following arrest.
One very successful project™ has developed a
“one stop centre” to which children accused of
crimes can be brought by a police officer and
assessed by a probation officer. On the same
premises (which is not at a criminal court
building) there is a resident magistrate and a

small court room. The staff at the centre have
developed a strong inter-disciplinary model of
working with the children who they receive.
This model has been so successful that other
provinces have imitated it and it is set to be-
come a vehicle for the implementation of a
proposed new legal system.

In 1997 a project committee under the aus-
pices of the South African Law Commission
began its investigation into Juvenile Justice.
The project committee was appointed by the
Minister of Justice to look into the situation in
the country regarding juvenile crime and to
draft comprehensive legislation to deal with
this issue. The committee was made up of a
number of experts from civil society who had
both practical and theoretical knowledge about
the way in which children are processed
through the criminal justice system. The proc-
ess of law reform has been a consultative one.
In 1997 the Commission published an issue
paper, setting out the problems in the current
system and making broad recommendations
for change. After an intensive period of con-
sultation the committee set to work on writing
a draft Bill which was entitled the “Child Jus-
tice Bill”. This was accompanied by a Discus-
sion Paper which set out in great detail the ra-
tionale for the recommendations put forward.
This was again followed by energetic consul-
tation with police, prosecutors, magistrates,
judges, NGOs and academics. There was also
a specially designed consultation process un-
dertaken with children themselves.”

The final report of the Commission’s commit-
tee on juvenile justice is expected to be
handed to the Minister of Justice during July
2000. The general shape of the proposed new
system has already been moulded.

The draft Bill begins with a set of principles

which frame the paradigm in which the new

system will operate. The objectives of the leg-

islation are to

(a) promote the procedural rights of children
who are subject to the provisions of this
Act
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(b) promote ubuntu' in the child justice sys-

tem through -
1. fostering of children’s sense of dignity
and worth;

ii. reinforcing children’s respect for hu-
man rights and the fundamental free-
doms of others by holding children
accountable for their actions and safe-
guarding victims’ interests and the in-
terests of the community;

iii. supporting reconciliation by means of
a restorative justice response; and

iv. involving parents, families, victims
and communities in child justice
processes in order to encourage the
reintegration of children who are sub-
ject to the provisions of this Act; and

(c) promote co-operation between all govern-
ment departments, other organisations and
agencies involved in implementing an ef-
fective child justice system.

The proposed new system places a great deal
of emphasis on the first 48 hours after the
child is apprehended. A number of alternatives
to arrest are provided (such as taking a child
home and giving a written notice to appear at a
subsequent proceeding) and the police officer
is enjoined to use one of the alternatives to
arrest in all petty offences unless particular
reasons exist for not doing so. Where arrest is
used it is to be done in a manner which pro-
motes the dignity and well-being of the child.
Due to the history of policing in South Africa,
as well as a current lack of trained personnel,
the Commission has decided not to include a
provision for a specialised unit within the po-
lice force to deal with arrested children. In-
stead, the system aims to get the children out
of police hands as soon as possible, either into
the care of their parents or to a probation offi-
cer” who will undertake an assessment of the
child. An individual assessment of each child
is an innovation created by the proposed sys-
tem. The primary purposes of the assessment
are to establish the prospects of diversion of
the case, and to formulate recommendations
regarding release of the child into the care of
his or her family or placement of the child into
an appropriate residential facility. The proba-

tion officer’s assessment report must be given
to the magistrate presiding over the next step
of the system, the preliminary inquiry. Also an
innovation, the preliminary inquiry must take
place within 48 hours of the child being ap-
prehended. It is chaired by a magistrate but is
very much a “round table” conference, with
everyone, including the child, being encour-
aged to participate. The main objective of the
preliminary inquiry is to establish whether the
matter can be diverted. After considering the
views of all persons present (including the
prosecutor, who can override a consensus de-
cision to divert) the magistrate may make an
order of diversion. Other decisions regarding
release or placement of the child are also dealt
with at the preliminary inquiry. Diversion is a
central feature of the new system, and the draft
Bill sets out a range of diversion options,
listed in three levels depending on the inten-
siveness of the programme. Any case may be
considered for diversion. One of the diversion
options is a family group conference™. Those
children who are not diverted (either because
they indicate that they intend to plead not
guilty to the charge, or because the particular
circumstances surrounding the child or the
case make diversion inappropriate) will pro-
ceed to plea and trial in the Child Justice
Court. The envisaged Child Justice Court is
not a completely specialised or separate court.
In urban areas, where there are sufficient cases
to warrant it, full time Child Justice Courts
with specially selected and trained personnel
will be set aside. In rural areas, the court will
simply “constitute” itself as a Child Justice
Court, following the procedures set out in the
legislation. The aim is that the majority of
children will be tried in the Child Justice
Court (which will operate at District level).
However, cases involving murder and rape, or
other exceptional circumstances may be re-
ferred to the Regional Court or even the High
Court. However, it must be stressed that even
when this occurs the child is not to be tried as
an adult. The superior courts are bound by the
special provisison for children set out in the
draft Child Justice Bill. The Bill includes a
wide range of sentencing options, including
non residential or community based sentences,
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sentencing involving restorative justice con-
cepts such as restitution and compensation to
the victim, and finally, sentences involving a
residential element. The Draft Bill makes it
clear that imprisonment should only be used as
a measure of last resort and then for the short-
est possible period of time. The use of impris-
onment is further limited by an age limit and a
list of offences for which children may be im-
prisoned. Legal representation will be pro-
vided for at state expense where a child is de-
prived of his or her liberty or where the al-
leged offence is such that he or she is likely to
get a sentence involving loss of liberty. The
expungement of records is provided for in a
unique system whereby the magistrate in the
Child Justice Court or other court hearing the
matter must, at the time of determining the
sentence, also makes a decision whether or not
the criminal record should be expunged, and if
he or she so decides, to set the date on which
the record will fall away, and the date should
not be less than three months and not more
than five years from the date on which sen-
tence is passed. Certain very serious offences""
are, however, excluded from the possibility of
expungement. Finally, the Bill provides for a
monitoring structure to oversee the efficient
running of the new system — made up of inter-
sectoral committees at a local level which re-
port to a national office for Child Justice.

Although the Draft Bill is largely procedural it
does contain some important substantive law
provisions. The most notable of these is the
issue of the minimum age of criminal capacity.
The current law is based on the old Roman
Law concept of doli incapax, and rests on two
legal presumptions. Children below the age of
seven years are irrebuttably presumed to lack
criminal capacity. Children who have attained
the age of seven years but have not yet turned
14 years of age are also presumed to lack
criminal capacity, but this presumption can be
rebutted — if the state can prove that the child
appreciates the difference between right and
wrong, and can act in accordance with that
knowledge. This law has been found not to be
an effective protection for children, the pre-
sumption being far to easy to rebut, and the
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courts having focused on the first leg of the
inquiry (the child’s ability to understand the
difference between right and wrong) with
scant regard for the importance of the second
leg (that the child must be able to act in accor-
dance with that appreciation). After much in-
tensive debate the Commission is proposing
that the minimum age should be raised from 7
to 10 years of age. The presumption of lack of
criminal capacity of a child who has attained
the age of 10 years but has not yet reached the
age of 14 years should remain in place, with
increased protection for this group of children
in the form of a higher requirement of proof
that the presumption can be rebutted. The
State will be required to provide proof, beyond
a reasonable doubt, that the child understood
the difference between right and wrong at the
time of the commission of the alleged offence.
Evidence of the intellectual, emotional, psy-
chological and social development of the child
must be provided, and must be supported by a
report from a person qualified in child devel-
opment or child psychology, who must per-
sonally testify before the court as to the con-
tent and findings of the report. A “child” is a
person under the age of 18 years and this ac-
cords with the Constitutional definition of a
child in South Africa.

Although the Law Commission’s draft Child
Justice Bill provides a wonderful promise of a
new system for dealing with children accused
of crimes in South Africa, the draft Bill must
still go though the normal parliamentary law
making process. This could prove to be a pre-
carious phase. South African politicians are
under pressure from the electorate to deliver
“tough” solutions on crime. The US inspired
crime control approaches embodied in sound
bites such as “zero tolerance” and “crack
downs” have reached all the way over to South
Africa where they have begun to permeate the
laws emanating from parliament. It will be a
major challenge, therefore, to ensure that the
draft Bill remains as intact as possible. Civil
society in South Africa plays an important role
in the consultative law making process, and it
is hoped that the relevant NGOs will throw
their weight behind the new law. There is buy-
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in from the government departments, and de-
spite the public perception that crime is out of
control, there remains some willingness
amongst the South African public to try differ-
ent approaches with young people.

President Thabo Mbeki, in a speech made to
launch the “Children’s Promise” in 1999
spoke of a collection of quotations from the
townships which was published during the
height of Apartheid. The publication was
called “Two dogs and freedom”, and its title
came from a quotation from a child living in a
township who said “when I grow up I want to
live in a house with a garden and have a wife
and two children, a boy and a girl, and two
dogs and freedom”. Mbeki uses this story to
make the important point that although South
Africa’s children are now politically “free”
they remain imprisoned — some literally - by
their poverty. And so it must be said that no
new criminal justice system can, of itself, cre-

ate social justice for children. South Africa’s
efforts for a new child justice system will have
to be supported by broad-reaching improve-
ment in the social and economic lives of all its
citizens if real change in the lives of children
is to be seen.

"By law, he should not have been held together with an
adult.

'S v Williams 1995 (3) SA 632 (CC).

" The Stepping Stones One Stop Youth Justice Centre,
in Port Elizabeth.

" See “The draft child justice Bill: What the children
said” published by Community Law Centre, University
of the Western Cape.

¥V “Ubuntu” is an African concept of humanitarian co-
existence, which can be roughly translated to mean “a
person is a person through other people”.

" Probation officers in South Africa are social workers
who are employed by the Department of Welfare.

" Based on the New Zealand model.

" Such as murder, rape and armed robbery.

DATE FOR YOUR DIARY

24-28 October, 2000

THE RIGHTSOF MIGRANT CHILDREN

SION (Switzerland)
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Institut International des Droits de |’ Enfant (IDE)
Institut universitaire Kurt Bésch (IKB),
Case postale 4176, CH-1950 Sion 4 - Switzerland.
Tel : (+41) 27-203.73.83; Fax : (+41) 27-203.73.84.
Email : institut@ikb.vsnet.ch
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BOLIVIA: THE NEW CHILD AND ADOLESCENT CODE

IN THE CONTEXT OF THE CONVENTION

Law No. 2026 of October 27“', 1999, La Paz, Bolivia

Dr. Sandra Pacheco de Kolle,
Judge for Child and Adolescent Cases, Superior Court, Tarija, Bolivia

The Convention on the Rights of the Child
provides the basic source for the Child and
Adolescent Code, a standard inspired by the
Convention, which incorporates the rights of
Bolivian boys and girls into a common cate-
gory: Human Rights.

One important aspect worth mentioning and
which goes beyond the legal reference text is
the belief that children are beings in develop-
ment who do not have full rights due to their
immaturity, and therefore not all human rights
are applied to them.

In the face of this erroneous conception, uni-
versal human rights have been ratified in fa-
vour of children, due to the fact that all human
beings enjoy the same rights simply by their
humanity, independently of their age. And as
Miguel Cillero Brufio put it, “the rights of
children do not depend on any special condi-
tion and apply equally to everyone; they con-
stitute a body of guaranteed rights before the
state and represent a duty of the various arms
of the state to participate in the implementa-
tion of these rights. In this sense, the human
rights approach makes possible the organisa-
tion of public policy from a different perspec-
tive and the participation of children in soci-
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ety’”.

In this context, the new Code, in accordance
with the Great Charter of the State, establishes
that the State has a duty to promote and guar-
antee the concrete protection of human rights
recognised in this century, as children possess
the fundamental rights recognised in Interna-
tional Instruments as applying to everyone.
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The Child and Adolescent Code, guided by the
Convention, recognises all the rights necessary
for the full development of the child’s person-
ality and dignity. These rights include the right
to harmonious development, the right to edu-
cation, the right to free time and the right not
to carry out harmful or dangerous work, the
right to a name, to a nationality and a family
environment, the right to freedom of expres-
sion, the right to receive information and the
right to free association. This holistic method
guarantees full consideration and interpreta-
tion to the new legislation, which leads to a
system of implementation which emphasises
co-existence and the respect of every single
recognised right.

PRINCIPLES BEHIND THE CODE

The Code supersedes the legal remnants of the
doctrine of “irregular situations” and fits better
into the new doctrine of “full protection”
adopted by the International Convention on
the Rights of the Child, which in addition is
preceded by the United Nations Minimum
Rules for the Administration of Juvenile Jus-
tice (Beijing Rules), the United Nations
Minimum Rules for the Protection of Minors
Deprived of Liberty and the United Nations
Guidelines for the Prevention of Juvenile De-
linquency.

Analysis of all these international standards,
which have a concrete influence on the afore-
mentioned Code, leads us to a new conception
of the child or adolescent, as they are no
longer mere subjects of rights which are sus-



N. 1 Vol. 9

July/Juillet/Julio 2000

pended until they reach majority. Today, like
every human being, they possess full rights
and can exercise them directly according to
their age and development. The only restric-
tions are those imposed for safety reasons or in
order to respect the rights of others.

CHARACTERISTICS
LAW

OF THE NEW

The Child and Adolescent Code which came
into full effect in Bolivia in April 2000, con-
sists of 319 articles, divided into three Books,
which in turn are subdivided into Titles, Chap-
ters and Sections.

The three major issues it raises are:

e Book 1: Refers to Fundamental Rights and
Duties. It contains the basic rights and
freedoms of children and adolescents and
sets out mechanisms which ensure their
full implementation.

e Book 2: Regulates Prevention, Care and
Protection, establishing a system of pre-
vention, protection and care, which the
State guarantees to children to ensure their
full development, orienting national poli-
cies connected with these ends.

e Book 3: Sets standards for Legal Protec-
tion, Responsibility, Jurisdiction and Pro-
cedure.

This legal text is based on the Doctrine of
Full Protection and recognises the rights of all
children and adolescents aged 0 to 18, setting
standards for the whole world of the child and
adolescent.

It is a law designed to avoid discrimination
and to restate the recognition of children as
human beings. For this reason we can say that
it is a Code of guarantees, as it establishes the
minimum acceptable rights of a large part of
the population: children and adolescents, put-
ting them in the category of subjects of rights.

On this subject, in article 5, the Code estab-
lishes that this part of the population “as sub-
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jects of rights enjoy all fundamental rights
and constitutional guarantees which apply to
every person, without prejudice to the full
protection introduced by this Code”. Further,
it determines that the State has an obligation
to ensure by legislation or by other means all
opportunities and facilities to women as well
as men, with the aim of guaranteeing them
“full development in conditions of equality
and equity”. To this end, the Code requires
that its standards “must be interpreted in such
a way as to look after the best interests of the
child and adolescent in accordance with the
Political Constitution of the State, the interna-
tional Conventions and Treaties in force and
the laws of the Republic”.

Thus, Dr. Sonia Soto, a specialist in the field,
states: “the new standard rejects repressive
court or social measures and sets out global
and general care policies, through which the
State and society must guarantee full devel-
opment to the whole of the population, from
conception to the age of 18, and in cases
specified by law, to people aged between 18
and 21”.

It is a progressive and systematic piece of leg-
islation, as it fixes minimum legal standards
for the treatment of children and adolescents.
It is progressive because the minimum stan-
dards set out must be built upon, and it is sys-
tematic because it establishes, for the compe-
tent authorities, the actions to be taken to en-
sure that the rights provided are put into prac-
tice.

It dedicates special attention to the right to an
identity, establishing the principle that this in-
cludes: the right to one’s own and individual
name, the right to have two first names, to en-
joy the nationality of one’s biological parents
and to be informed of one’s family history. If
the identity of one of the two parents is not
known, the boy or girl will be registered with
conventional given names, which will be re-
corded only in official documents and not on
the birth certificate.
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The Code re-evaluates jurisdictional functions
and grants competence to the judge in affairs
of a judicial nature, especially in cases of se-
rious offences, and takes out of the court sys-
tem many cases which can be handled by so-
cial administrators.

It establishes a series of preventive measures,
determining that the state body governing pol-
icy concerning children is the Ministry of
Sustainable Development and Planning,
through the Ministry of Family and Genera-
tional Affairs.

It creates the National Council for Children
and Adolescents with the power to make pro-
posals, to consult and evaluate policies and
services for children and adolescents on a na-
tional level.

In the context of administrative decentralisa-
tion of the country, it sets up a Commission
for Children and Adolescents in each De-
partmental Council of the Prefectures, which
also functions as an instance empowered to
propose and monitor policies and care ser-
vices oriented towards children and adoles-
cents in the region. Finally, it determines that
Government Technical Instances are adminis-
trative services of the prefectures of each ad-
ministrative division for child and adolescent
affairs.

Regarding care programs, the Code stipulates
that it is the responsibility of the State to pro-
vide, in the General Budget of the Nation, the
resources necessary for the functioning of
care centres and children’s centres, orienta-
tion services and social and educational assis-
tance in an open environment, legal, psycho-
logical and social care services, services for
integration into a foster family, organisations
for receiving minors, centres for the orienta-
tion and treatment of children and adolescents
dependent on drugs and alcohol, centres for
the functioning of assisted liberty and semi-
liberty, as well as detention facilities.

In accordance with the Agreement ratified by
Bolivia with the ILO, the minimum working
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age is fixed at 14. However, bearing in mind
Bolivian reality, provisional regulations set out
that the State will have to implement progres-
sive public policies to eradicate child labour.
Meanwhile, the same protection and legal pro-
visions apply as in the case of adolescent
workers.

The Code brings up the essential aspect of the
family and its relationship with the child, em-
phasising the right of the child to develop and
be brought up in an atmosphere of affection
and security in his or her family of origin.
Lack of material resources is not grounds for
separation of the child from the family. It
regulates the institutions responsible for the
Suspension, Loss and Termination of Parental
Rights when the duties of parental authority
are not fulfilled.

It defines the foster family within the context
of Custody, Ordinary Guardianship and Supe-
rior Guardianship. As for adoption, it legis-
lates national and international adoption, de-
veloping its regulations in accordance with the
relevant Conventions.

We can say that the system of criminal respon-
sibility it institutes is the most important new
aspect of the Code. The new legislation im-
proves the legal framework of protection of
young people who break the law. Among the
objectives of applying the criminal justice sys-
tem to young people, we consider it funda-
mental to verify the truth of the accusations
levelled at the offender, respecting the guaran-
tees of international law. We must also respect
national law through a specific system of pro-
cedural guarantees to make juvenile proceed-
ings more informed, seeking to live up to the
true interest of replacing criminal reproach
with personalisation and humanisation.

In this sense we aspire to progress to a new
juvenile justice model, establishing what
rights and guarantees apply to young offend-
ers, introducing educational elements which
counterbalance the mere punitive and control-
ling nature of measures taken, however at the
same time respecting the legislation in force.
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The Code incorporates verbal procedures for
trial proceedings and explicitly sets out guar-
antees of due process in cases involving juve-
nile delinquents, allowing them to be heard
and also assisted by a defence lawyer.

Further, once the personal, family and social
situation of the adolescent has been investi-
gated, strategies are to be applied with the aim
of re-educating the juvenile in conflict with
the law and to achieve his or her reinsertion
into society in order to prevent future misbe-
haviour.

The Code defines an infraction as “behaviour
defined as an offence by criminal law in which
an adolescent is the actor or a participant, and
which gives rise to a social responsibility”.
Proceedings take place according to a clear
system of juvenile criminal responsibility,
which implies that for adolescents ages 12 to
16 (until their 16™ birthday), the consequences
of their actions are considered differently
when those actions come under offences de-
fined by the Penal Code.

As for children aged under 12, the Code estab-
lishes that they are exempt from social respon-
sibility, leaving civil responsibility, which will
be pursued before the appropriate courts.
However, when a boy or girl breaks the crimi-
nal law, after investigation it falls upon De-
fenders of Children and Adolescents to bring
interdisciplinary attention to the child and his
or her family for whatever time necessary, in-
sisting that at no time will there be deprivation
of liberty.

As regards social and educational measures
applicable to teenage offenders, an adequate
scale has been set out, which ranges from cau-
tioning to deprivation of liberty, which must
be imposed as a last resort.

THE NEW CODE BETWEEN ASPIRATIONS
AND REALITY

The new Child and Adolescent Code, recently
adopted in Bolivia, is the starting point to-
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wards a new concept of care and protection of
children and the culmination of a long process
of adaptation to the principles emanating from
the International Convention on the Rights of
the Child.

Note that the legislator, with strict adherence
to constitutional guarantees, has proposed and
delivered standards which respect fundamental
human rights and create a framework of legal
protection both for young offenders and the
victims of their conduct, as well as looking
after public safety, thus adapting to the chang-
ing needs of society.

It is worth pointing out that the law has put an
end to what remained in our legislation of the
Irregular Situations Doctrine and established
fundamental principles for the consideration of
the child as a true subject of rights.

The Code is oriented towards achieving a jus-
tice system which acts promptly and effec-
tively, respecting basic guarantees for children
and adolescents and the right to due process,
introducing profound changes in the area of
adolescents in conflict with the law.

With the new legislation we are looking for a
reformed system of justice which responds to
the demands of citizens without losing sight of
the recognised rights and prerogatives of
young offenders. It reaffirms the principle of
due process in juvenile criminal proceedings,
the legitimacy of the judge, his or her inde-
pendence, the status of the offender before the
law with guarantees, the presumption of inno-
cence, technical defence, the restrictive use of
precautionary measures and the primary con-
sideration that deprivation of liberty should be
the last resort and be imposed for the shortest
possible time.

CONCLUSIONS

Bolivian universities have trained a great
many generations of lawyers in the Irregular
Situations Doctrine. This system in practice
has internalised lack of respect and observance
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of the rights and prerogatives of children and
adolescents, particularly those minors who
find themselves in conflict with the law.
Likewise, we can count in thousands the chil-
dren and young people subjected to a “care” or
“protection” model, suffering the conse-
quences of the perverse brand of justice insti-
tuted by the old juvenile law which did noth-
ing but bring social problems into the court-
room and criminalise poverty.

In the same way, we can say that society has
assimilated a culture of principles and values
based on the concept that the child is an ob-
ject, obedient and incapable, taking no part
whatsoever in society due to his or her imma-
turity.

Implementing the new Child and Adolescent
Code given this reality is no easy task, and is a
constant process which requires continuous
work, determination and a serious campaign of
social awareness. For the new standard to
come fully into effect, we will need substantial
cultural, social, institutional and economic
changes.

Likewise, the task requires training for the
court system, prosecutors, police, lawyers,
public officials and the community as a whole.
However, we are aware that we can truly
match these standards with an equitable justice
system, respectful of Human Rights with full
participation by citizens. We must ensure that
the application of the Code to its full capacity
does not only reside in the hands of child care
professionals, but also in the hands of the State
and of society in general.
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We know that the law alone does not solve
any problems. The law is a route, and in order
to implement it, we must have the possibility
of putting it into force. Consequently it falls
upon the whole community to create the social
pressure which imposes obligations and re-
sponsibilities on the State and to all civil soci-
ety to respond and organise public policy in
such a way as to promote prevention, as well
as the care and protection of children and ado-
lescents.

Producing the change of focus from the Irregu-
lar Situations Doctrine to the Doctrine of Full
Protection is the mission which Bolivia has
already accomplished in sanctioning the Child
and Adolescent Code. Although we bear in
mind that the extent to which children’s rights
are implemented is determined by social, eco-
nomic, cultural and political conditions, which
for some time have been adverse in our coun-
try, deep in poverty and structural crises, we
know that it will only be possible to imple-
ment the rights stipulated in the Code if there
are profound changes in the organisation,
methods and management of organisations
responsible for enforcing the terms of the new
law.

This is the challenge. The law is a route and it
is significant that its coming into force coin-
cides with the beginning of the new millen-
nium, which brings with it a great deal of hope
concerning the recognised rights of this social
category, and the hope that these rights will be
a reality, making it possible that nowadays,
being a boy or girl in Bolivia no longer implies
a situation of high risk.
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THE VEILLARD-CYBUL SKI AWARD 2002

The Veillard-Cybulski Fund Association aims to reward deserving works, particularly those which
make a new contribution towards perfecting methods of treatment for children and adolescents in
difficulties and their families.

To achieve this objective the Association has established a Veillard-Cybul ski Award.

Rules (summary)

» Theaward is made every four years, on the occasion of the quadrennial Congress of the Interna-
tional Association of Y outh and Family Judges and Magistrates (IAY FIM).

» Candidates must submit four copies of their work in English, French or Spanish, together with a
summary of not more than ten pages, to the address of the Association.

* The next award will be made in 2002. The deadline for submission of works will be 31 October
2001. Paperswill not be returned.

* The prize winner receives an award of 10,000 (ten thousand) Swiss Francs. The amount of the
second prize, where appropriate, will be decided by the VCFA Committee. Where two winners
are classed ex aequo, they share the award. There will be no addition to the total amount of the
prize.

FOR FURTHER INFORMATION

CONTACT

ASSOCIATION FONDSVEILLARD-CYBUL SKI
c/o Ingtitut International des Droits de |’ Enfant (IDE)
Institut universitaire Kurt Bosch (IKB), Case postale 4176, CH-1950 Sion 4 - Switzerland.

Tel : (+41) 27-203.73.83; Fax : (+41) 27-203.73.84. Email : institut@ikb.vsnet.ch
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TWINS IN LIMBO

Anthony OHare
Professor of Philosophy at Bradford University, England.

We are the first society in history to sever the connection between sex and procreation.
It is a dangerous path indeed down which we tread ...

Here is a story of our time. A rich Italian busi-
nessman and his Portuguese wife wanted a
third child. They already had two, produced
by surrogacy, and they wanted to repeat the
process.

So they went to an agency in Denmark which
found them the type of donor they wanted
(tall, athletic, blond, but Latin-looking).

The sperm donor came from the U.S. The egg
donor lives in Britain, as does the surrogate
mother. She is a working-class woman from
the West Midlands, and had already acted as a
surrogate three times before. One of the ear-
lier surrogate babies had been aborted because
of various abnormalities. She also had two
children of her own, by two different men.
This new surrogacy operation was performed
in Athens. After more than 21 weeks of preg-
nancy it emerged that, instead of the boy the
prospective parents had really wanted, the sur-
rogate mother was carrying twin girls. The
would-be parents demanded an abortion, but
she refused. Nor did she want the babies to go
into care.

So she looked for a couple to adopt the twins.
After many difficulties, one was found: a les-
bian couple living in Hollywood, Julia Salazar
and Tracey Stern. The twins, Emma and Dan-
ielle, are now in Hollywood and are being
looked after by a nanny from Puerto Rico.

Astonishing

The birth mother is deeply unhappy because
there is no real contact between her and the
twins who occupied her womb before they
were born.
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Truly a story of our time - a story of astonish-
ing medical procedures, which could not have
been performed at any other time. But a story,
also, of astonishing human selfishness, muddle
and unhappiness. And a story whose com-
plexities are really only just beginning. A story
in which, almost certainly, yet more tragedy
and heartache will compound that which has
already occurred.

A story in which children are treated as if they
were commodities or a sort of fashion state-
ment. A story in which children are produced
to satisfy adult vanity and desire. A story in
which they are got rid of if they do not come
up to scratch.

A story in which natural affections of birth
mothers and of children are treated as of no
consequence. And all this is before Danielle
and Emma have been on Earth for a year.

But just who are Danielle and Emma? Whose
children are they? What is their nationality?
Who are their parents? Do they have any
grandparents?

We could spend months discussing all these
questions, so vital to our identity and happi-
ness, without ever coming up with a decisive
answer.

And who, at the end of the day, will look after
them? Who is ultimately, responsible for
them? Who will really care for them? What
sort of a life will they have?

In the normal state of affairs there are simple
answers to all these questions. Children are
the children of their biological parents: that is,
those who have conceived them in a normal
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sexual relationship, which is normally sancti-
fied and legally recognised by marriage.

The biological parents will bring up the chil-
dren, love them and care for them, probably
with love and help from grandparents. And
the children will have a life their parents un-
derstand and prepare them for.

As it is fashionable now to scoff at this very
normal scenario, let us consider its singular
advantage. In it, in the most beautiful way
possible, social arrangements follow and en-
hance nature.

In the traditional family, the biological bonds
and natural affections between parents and off-
spring are cemented in the social bonds which
tie the family together and support it in times
of trouble. And the family itself reflects the
needs of all the parties. It reflects the needs of
the child, who requires many years of care and
attention.

It reflects the needs of the mother, who re-
quires the support of the father. And it reflects
the needs of the father, giving him the social
role and standing which follow from his pa-
rental responsibilities.

Of course, children can be brought up success-
fully outside a normal marriage, and not all
normal marriages are successful. But that
does not imply we should deliberately engi-
neer situations in which the tried and tested
norm is flouted.

Selfish

But that is just what we are doing today, with
the consequences we see in the case of Dan-
ielle and Emma. And, unless we call a halt
very soon things are going to get more com-
plicated, with yet more tragedy and uncer-
tainty.

We are told that, within the next 20 or 30
years, it will be commonplace for women to
store their eggs before the age of 30, for them
to choose sperm from donors who fit their
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ideal specifications, for them actually to pro-
duce their children - or have them produced by
someone else - when they are in their 60s, or
later.

There will be clones and vats full of eggs and
embryos, waiting on the convenience of selfish
adults, to be used or thrown away at will.

Danielle and Emma are simply precursors of
this brave new world. We are the first society
to attempt to sever the connection between sex
and procreation. And we are doing it in both
directions, so to speak.

It is exactly 40 years since the contraceptive
pill was introduced. In the U.S. it has been
used by 80 pc of the women born since 1946.
We can all now freely engage in sexual activ-
ity in the reasonable certainty that there will be
no children.

Sex itself is sold as pure recreation, with
women as ‘laddish’ as men. No doubt, psy-
chologically and emotionally this is damaging,
for deep down in our nature the link between
sexual desire and the desire for children re-
mains strong.

Importance

But arguably even more damaging is the pro-
duction of children outside a sexual relation-
ship, as we see in the case of Emma and Dan-
ielle. For that strikes at the roots of the most
fundamental social bond, that between bio-
logical parents and the children of their love.

In this bond, the children then become the re-
cipients not just of the love of their parents,
but also of a secure identity, linked to the
wider family of grandparents and earlier gen-
erations.

All this, whose importance can hardly be over-
estimated, is simply being thrown away by the
new reproductive technologies and the moral-
ity which seems to accompany them.
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If nothing else, the story of Danielle and
Emma has the merit of illustrating the world
we are preparing for ourselves and our chil-
dren.

We are clearly moving to a situation in which
children are created to some ideal specification
and only loosely connected to those from
whom they receive their genes. That is, if the
genes are not themselves produced in the labo-
ratory.

The next move will doubtless be not just arti-
ficial conception and fertilisation, but the
whole of gestation in some clinically con-
trolled situation.

Will the children thus produced belong to any-
one? Or will the state, or some private

agency, regulate their creation and upbringing?
Will there be baby farms where designer par-
ents can select their readymade designer ba-
bies?

All this may seem fantastic now, but 20 years
ago could anyone have imagined the story of
Danielle and Emma?

Before we proceed further into the world in
which Danielle and Emma themselves will
grow up, shouldn’t we now stop the develop-
ments which allowed them to be born?

This story appeared in the Daily Mail, England, 8.5.00.
I am grateful to the editor for permission to reproduce it here.

Editor

HIGH COMMISSIONER FOR HUMAN RIGHTS ANNOUNCES
INTERNATIONAL CONFERENCE ON JUVENILE JUSTICE
FOR THE YEAR 2002

In a statement delivered by the Deputy High Commissioner for Human Rights, Mr Bertrand Ramcha-

ran, at the 22™ session of the Commission on the Rights of the Child, in September 1999, the High

Commissioner for Human Rights, Mrs Mary Robinson, announced that she has initiated the process

of organising a major international conference on juvenile justice, which will be held in 2002.

“Juvenile justice constitutes one of the main challenges for the implementation of the Convention on
the Rights of the Child. Having taken note of the systematic concerns and recommendations issued
by the Committee — as well as other human rights mechanisms — in this area and in view of the nu-
merous requests and appeals for intervention from a wide range of parties, the High Commissioner
has decided to focus in the future increasing attention to the issues of juvenile justice, and for this
purpose she envisages to initiate the process of organising in 2002 a major international conference
on juvenile justice. In sharing this information with members of the Committee, the High Commis-
sioner is seeking the moral and substantive support of the members of this Committee which has
since its inception in 1991 played a unique role in making the issue of juvenile justice a crucial one

for the implementation of child rights”.
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VENEZUELA
LAW FOR THE PROTECTION OF CHILDREN AND ADOLESCENTS
A few Rules from April 1st

Maria Yolanda Garcia
El Universal, 26 de marzo de 2000

Absolute Priority

Children and adolescents are full subjects of
law and will be protected by legislation, or-
ganisations and special courts, who will re-
spect, guarantee and develop the contents of
the Constitution, the Convention on the Rights
of the Child and other international treaties
signed and ratified by the Republic. The State,
the family and society will ensure full protec-
tion, giving it top priority, taking into account
the best interests of children in decisions and
actions concerning them. The State will pro-
mote their incorporation into the active citi-
zenry, and a national management agency will
direct policy for full protection of children and
adolescents. (Art. 78 of the Bolivarian Consti-
tution)

Child workers

All children and adolescents who work have
the right to be protected by the State, family
and society, especially from economic exploi-
tation and from carrying out any work which is
likely to undermine their education, is danger-
ous or is harmful to their health or full devel-
opment. (Art. 94 LOPNA)

Minimum age

14 years is fixed as the minimum age for
working throughout the territory of the Repub-
lic. The National Executive Power can fix, by
decree, minimum ages above this limit for
dangerous or harmful work. (Art. 96 LOPNA)

Responsibility

No adolescent can be prosecuted or punished
for an act or omission which, at the time it oc-
curred, was not already explicitly and unambi-
guously defined in the criminal law as a crime
or offence. (Art.529 LOPNA)
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Forced labour

Whoever forces a child or adolescent to work
using threats will be punished with one to
three years’ imprisonment. (Art. 255 LOPNA)

Sexual abuse

Whoever commits sexual acts with children or
adolescents, against their will, or participates
in such acts, will be punished with one to three
years’ imprisonment. (Art. 259-260 LOPNA)

Criminals

Whoever aids, directs, participates in or makes
money from associations formed to commit
crimes, of which a child or adolescent is a
member, or who recruits them with this aim,
will be punished by two to six years’ impris-
onment. (Art. 265 LOPNA)

Funds

In the national, state or local budget, a portion
must be set aside for the protection of children
and adolescents of the respective jurisdiction,
to which must be assigned sufficient resources
marked for the care and protection of children
and young people. (Art. 336 LOPNA)

Distribution

The distribution of funds for the protection of
children and adolescents must be carried out
taking into account the following order of pri-
orities: Financing specific schemes of care and
protection for children and adolescents; pro-
grams of training, research and public infor-
mation; programs of legal, community and
cultural protection, as well as exceptional fi-
nancing of basic social policy. (Art. 334
LOPNA)
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THERE IS POLITICAL WILL TO IMPLEMENT JUVENILE LAW

State and city governments will have to provide funds to help children and adolescents.

Marisol Moreno Marimoén, Senior Juvenile and Family Court Judge, believes that there is the politi-
cal will to enforce the Law for the Protection of Children and Adolescents (LOPNA).

He will decide whether or not it is effective once it begins to be implemented, as “look what is hap-
pening with the COPP. The letter of the law is one thing, the practice is another”.

The LOPNA establishes a budget to create programs to help minors. INAM (National Institute for
Minors) will not be able to argue that it has no resources to carry out its functions”.

What marks the difference between LOPNA
and the Law for the Protection of Minors?

- There are principles which existed in the
Law for the Protection of Minors and in the
Constitution of 1961, for example the absolute
priority given to the best interests of the child.
However, what is the difference which will
bring us a practical result? This law requires a
percentage of budgets to be set aside to create
funds directed towards city and state admini-
strations, as well as the National Council of
Law, which are the organisations charged with
looking after children in the place of INAM.
Whoever does not enforce the law will be
fined, and the money raised from such fines
will go to the fund. It will not be possible to
argue that there are no resources to do this or
that. The law sets aside resources to create
programs and will make it possible for many
things designed to help children and adoles-
cents to become reality. Further, it will be pos-
sible to invoke constitutional protection if this
duty is not fulfilled. If a city council or a state
does not provide its budgetary contribution,
legal action can be taken under constitutional
law, since according to Article 78 of the Boli-
varian Constitution of Venezuela, the child has
top priority.

How will they guarantee that the provisions of
the LOPNA concerning the use of these funds
and its guarantees for children will be made
reality?

- Every public service must meet its responsi-
bility. We judges cannot go out into the street
looking for street children, or inspect hostels
to check that regulations are being observed.
We enforce what is set out in the laws. How-
ever there is a Finance Inspector for the ad-
ministrative part; a People’s Defender who
guarantees human rights, in this case chil-
dren’s rights; there is a public ministry which
defends the legality of proceedings. These
measures taken together to ensure that there
are funds to carry out actions are a very good
combination which will give effective results.
In addition, it is compulsory to provide the
necessary resources to give full care, protec-
tion and support to children and adolescents.

Is inefficiency in taking care of children en-
tirely due to lack of funds?

- People say that money does not create happi-
ness, but that it helps. Funds are important be-
cause with money for training of personnel
and plans, there are no excuses for talking
about obstacles. With this, whoever is at the
head of INAM will not be able to argue that
this or that has not been done because of lack
of funds, as was heard many times in what was
formerly the Congress, when the President of
INAM came to say, “I have no money, there-
fore we cannot work well”. Now this should
not happen. And the fact is that everything
comes down to the matter of money; it’s a vi-
cious circle. If you have no money, you hire
cheap personnel who are badly trained and in-
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adequate for dealing with minors with very
particular characteristics. If you have no funds
you cannot send your personnel to do courses
in order to be better prepared.

How will the change in INAM be guaranteed?

- According to Article 673 of the LOPNA,
INAM must carry out the appropriate actions
to transfer care organisations to state and city
administrations, as well as programs and ser-
vices to assist minors within a period of not
more than a year. That is to say that in April
2001, this process of decentralisation should
already have been carried out. Nevertheless,
the National Institute for Minors will continue
to function until this process is complete. In
city councils, ordinances are already being
passed regulating defence procedures among
other things, in accordance with the law. There
are town halls such as that of Libertador,
which has these ordinances ready; they remain
only to be signed. The first Executive Director
of the National Institute of Law will be the
president of INAM, that is Mrs. Aervedes An-
garita. She previously worked for the Single
Social Fund.

Is there a sufficient infrastructure to detain
adolescents involved in punishable acts?

I am now going to interview you. What do you
think is needed to keep a high-risk child in an
establishment? Space, as INAM has facilities
in all parts of the country. It will be necessary
to remodel and equip them, however the
physical space exists. The necessary changes
will be made because now there will be depri-
vation of liberty. Formerly there was not. Even
when minors could not go out of these places
they were detained, but not deprived of liberty
in the legal sense. Now they will be deprived
of liberty, but in places purposely designed,
segregated by age and sex, as things are done
or should be done nowadays.

Minors complain that in INAM centres they
are mistreated and children who are there to be
rehabilitated are detained together with ag-
gressive adolescents. Will this situation change?
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That is a question you should put to the presi-
dent of INAM. The way I see the problem, it
must be tackled through training and weeding
out of undesirable personnel working there.
Dr. Elio Gomez Grillo, a member of the Com-
mission for Restructuring Judicial Power,
made the same criticism, and we are inviting
him to train judges since he has considerable
knowledge of the prison system. We have
asked him to train the personnel who are to
work in these establishments, and he has of-
fered us his collaboration. We have already
analysed both the problems you have raised:
physical facilities, which can be sorted out
with maintenance and re-adjustment according
to needs, and the problem with personnel,
which is solvable by a good selection process
and providing training to the personnel. In ad-
dition there must be good supervision, which
there has not been up to now.

Is the LOPNA better than the Law for the Pro-
tection of Minors?

I will say it will be better in two or three years,
when it is in force, as the laws are very good
from a theoretical point of view. However we
must see from a practical point of view how
much this theory achieves, and how far it
meets our expectations. | agree with the law, I
appreciate its content and it seems excellent to
me. We must hope; look at the COPP and the
problems which have emerged in trying to im-
plement it. Let us wait for it to be applied be-
fore we determine how good it is.

Is there the political will to enforce this law?
Yes, or at least I have had that impression until
now. We will see to what extent this political
will turns out to be effective.

Are juvenile court judges prepared?

Yes, I have been involved for 29 years, and so
are many of us who interpret the Judicial
Power in this area. New employees are now

attending workshops.

mgarcia@eud.com
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The City of Chacao is rescuing street children

Caracas. — “Officer, can you lend us money to
go home? If we spend what we earn from sell-
ing, my sister will beat us up with a stick and
we don’t have the money to go home... Will
you lend us the money?”.

This is how they approached the officer in the
post which the Chacao police have near the
Chacaito shopping mall. There were two
young girls. They said they were sisters and
were aged 13 and 14.

From their accent, they came from the Andes.

Their situation caught the attention of the po-
liceman, who reported the news to his superi-
ors. The case passed into the hands of the
Chacao Foundation for Children, directed by
Maria Adoracion Orcoyen de Popesco.

The girls reported that they had come from the
Andes and that they lived with a sister, but that
she mistreated them, and used them as all-
purpose maids, forcing them not only to do the
housework during the day, but also to work
during the night, selling bric-a-brac.

When she was called, the sister came looking
for the girls. She was elegantly dressed and
denied the accusations. When she was con-
fronted with the two minors, both refused to
go back with the woman.

The case passed to the First Juvenile Court
and the young girls found themselves placed in
the José Ignacio Velasco boarding school,
where they were transferred through the inter-
vention of the Mayor of Chacao’s wife.
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Recovering of children

The Chacao Foundation for Children was set
up on the 12" July 1999 with the aim of plac-
ing and taking care of street children in the
City of Chacao.

This institution enjoys the support and col-
laboration of the Circle of Diplomatic Ladies.
The Chacao Foundation for Children is carry-
ing out night-time operations, through which it
finds placements for street children with the
aim of taking care of them and removing them
from this situation.

Up to now fifteen operations have taken place,
an activity which has the participation of juve-
nile prosecutors, members of the Social De-
velopment Department of the Town Hall,
Chacao Police officers and the City Motor
Vehicles Department, as well as Carolina Gar-
cia Morillo, assistant to the Town Hall ad-
ministration, and Janet Pacheco, director of
Institutional Relations.

Once the children are taken off the streets,
they are given medical and psychological ex-
aminations and according to their situation,
they are transferred to a clinic or to a chil-
dren’s refuge. Up until now, thirty street chil-
dren have been placed, aged between 11 and
16.

The foundation follows up on cases involving
transfers to hostels and on the investigations
started in juvenile courts.

MYG.
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A token buys innocence
When night falls

Street children are victims of the baseness of
those who play on hunger and innocence. A
minor aged 11 recently suffered sexual abuse,
and like him many of those who wander
around during the night are victims of aggres-
sion. They state that they do not want to stay
in the street, “but not in hostels either, because
more nasty things happen there than in the
street”.

How many of these minors are there?

There is a population of approximately 11 mil-
lion Venezuelans aged under 18. Until the age
of 12 they are considered children, and from
then on they are considered adolescents. This
group is equivalent to 54% of the population.

Caracas - He only wanted to play slot ma-
chines. He had to enjoy himself to forget,
without sniffing glue, that he had not eaten for
three days. He had previously gone to that
place with other children. The owner, whom
they knew as the “old man” or the “porter” had
given them a few tokens. That night he had
told him to go to his apartment “so as not to
get cold sleeping in the street”. During the
early hours of the morning he woke the child
and intimidated him into having sex. “He
wanted me to do it with him. I couldn’t get
away... He told me everything I had to do to
him...”

He says he is 11 years old, though his stature,
face and expression made him look about 9.
Since that day he has been suffering from a
venereal disease.

Pelo Lindo, as he is known by nickname, is
one of the many street children for whom the
night is like a mother who shelters them.
Sundown is when young people come out of
the underworld, when they are offered protec-
tion and food. Pointing out a young woman
who is looking at us with suspicion, he says:
“She treats me like her own child”.

It is in darkness that they rummage through
the trash, a place where restaurants dump
waste. And even though they sleep on
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benches, they feel safer than inside their own
homes, from where many have run away to
escape the mistreatment they receives from
their parents or guardians, or inside refuges for
minors, where they say that “nastier things
happen than in the street”.

Pelo Lindo’s real name is written in a file
known in the prosecutor’s office, in the charge
of Elis de Penzo, as well as in the First Juve-
nile Court, instances where representatives of
the Chacao Town Hall have gone, therefore
they knew of this situation.

During a night operation, carried out by the
Chacao Foundation for Children, Pelo Lindo
had been rescued from the streets together
with other minors. On this occasion they all
underwent a medical evaluation. In his case
they were more thorough because he indicated
that urinating was painful for him and that
“something nasty came out which hurt”. The
diagnosis was definite: gonorrhoea.

He was treated and moved to the hostel Gus-
tavo Machado, however he ran away. “There
the bigger ones dominate us and beat us. In
Group II there are bigger and smaller children.
They also send us to clean the bathrooms. We
don’t do anything wrong, except sometimes
annoying the crazy ones... you know, the men-
tally retarded boys”.

Pelo Lindo, again in the street, went to see the
“old man”. He told him about the illness he
had suffered and he gave him 60,000 Bolivars
(US$88). “It was to have me treated, but the
Rat Kid, another street child, took them off
me. For this he didn’t do anything to me”.

The Chacao authorities met Pelo Lindo again
and took him to the city hall. “I don’t want to
be in the street, but I don’t want to be in a hos-
tel either”.

It is expected that the prosecutor’s office will
initiate criminal proceedings and the police of
Libertador, the city where the game hall is lo-
cated, in Chacaito, will take the appropriate
actions. The mayor, Antonio Ledezma, knows
the situation.
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“They beat me if I didn’t buy liquor”

Caracas. - He was rummaging through the
trash when a young man approached him and
whispered something in his ear. The boy
turned round and without another word fol-
lowed him. They walked up to the motorway
and went into a thicket. When they were ap-
proached, the young man said he was 17 and
that he didn’t know what the boy with him
was doing. José¢ Luis, another street boy,
agreed to tell his story.

- How long have you been living in the street?

- Since I was 8. Now I'm 11.

- Why did you run away?

- Because my stepfather beat me. If I didn’t
go out to buy drink in the early hours of
the morning he beat me up.

- Do you sniff glue?

- No, I just smoke cigarettes.

- Do people treat you well or badly?

- Some people are nice and others are not, like
the police.
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- What do the police do?

- They beat us. One day I was sleeping in the
street and a local resident arrived. He told me
to get up and I didn’t want to. A policeman
arrived, hit me several times and pulled my
arm. Look, he says, pointing out the round
bruise. Then he went away.

- Would you not prefer to be in a hostel
where you have a bed and food?

- Yes, but not in the miniplantas.
- What are miniplantas?

- The houses where they take us. There you
have to fight a lot so that they don’t rape or
kill you. More than one kid has come out of
there dead. The bigger ones have weapons
which they make with teaspoons or whatever
they find.

- And do the authorities know this?

- The authorities know what happens there and
so do the police, but no-one does anything.

MYG
mgarcia@hotmail.com
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JUVENILE JUSTICE AFTER 10 YEARS CRC
SOME REFLECTIONS FOR HOPEFUL PERSPECTIVES

Geert Cappelaere

UNICEF, Evauation, Policy and Planning Division
New York

This article appeared in Juvenile Justice World Wide
Spring 2000

Introduction

Juvenile delinquency is, again, a hot issue
nowadays. The press is an important vehicle
for factual information. Let me therefore in-
troduce this article with a short overview of
what I found very recently (during one and the
same week in November 1999) as cover page
news in the US press. The text in italic are
some of my immediate reflections while read-
ing.

1. A process starts against a 13 year old boy,
accused of murder. He was 11 at the time. The
case will be considered by an ordinary crimi-
nal court. ‘It was an accident...” The only
words the boy keeps repeating in the court-
room. Large media coverage. No protection of
the boy’s privacy at all.

The public prosecutor, in an interview, calls
the boy a lucky guy. He is prosecuted in a
State where ‘unfortunately’ (the prosecutor’s
words), the death penalty has been abolished.
What is the applicable punishment, if the boy
is found guilty? Life imprisonment with no
possibility of early release. A violation of the
International Convention on the Rights of the
Child, particularly of its article 37.a...

2. Human Rights Watch, an international non-
governmental organisation, published a new
report entitled “No minor matter: children in
Maryland’s jails.” It describes the living con-
ditions of children in adult jails in the State of
Maryland. Maryland is one of the 40 American
States where recently ‘new’ policy has been
adopted to get more tough on juvenile offend-
ers. Referral to adult criminal courts and sen-
tencing to imprisonment are only two expres-
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sions of the policy. As a result, more and more
children can be found in adult prisons. The
living conditions of these youngsters are often
appalling and in breach of national and inter-
national human rights standards.

Children are most often not separated from
adults. A violation of article 37.b of the ICRC.
But even basic human rights are little or not
respected, as for example the right to educa-
tion (ICRC, article 28) or the right to an ade-
quate standard of living (sanitation is defi-
cient; children have insufficient food; etc.)
(ICRC, articles 24 and 27). Disciplinary sanc-
tions are degrading and inhuman. Children can
be locked up naked, in isolation, sometimes
for several weeks. Violence amongst inmates
is an overwhelming problem. Children are
abused/exploited by adults and have to suffer
all kinds of humiliations (ICRC, articles 34-
37). Some children prefer living in isolation as
a way out!.

3. The United States is one of the six countries
that in the past 10 years (since the adoption of
the Convention on the Rights of the Child)
have applied the death penalty to children. The
USA is accompanied in this ‘performance’ by
Saudi Arabia, Nigeria, Iran, Pakistan and
Yemen.

A young boy sentenced to death decided to
bring his case to the American Supreme Court.
He was 16 at the time, he pleads guilty but he
argues that sentencing him to death is a viola-
tion of the International Convention on the
Rights of the Child. The ICRC has been

I The full report is available on the internet:
http://www.hrw.org//reports/1999/maryland/
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signed but not yet ratified by the United States.
The US is indeed, should it be repeated, one of
the 2 remaining Member States to the United
Nations waiting for ratification of the ICRC.
However, so argue the youngster’s lawyers,
signing an international treaty implies that the
authorities engage themselves already in re-
specting the different provisions of the treaty
concerned. Any act opposed to the spirit and
the letter of the provisions of the convention
should therefore be considered illegal.

These 3 cover stories may show the long way
still to go in respecting fully the different arti-
cles of the Convention on the Rights of the
Child within the context of criminal and juve-
nile justice. But the last example also ex-
presses hope. The Convention itself can be a
tool for the needed improvements in view of
full respect for the rights of the child while
dealing with, but also in preventing, juvenile
delinquency!

1. Juvenile/criminal justice: a very impor-
tant area of concern for the CRC

Please, let us not think that the realities men-
tioned above are only true for the country of
‘stars and stripes’. The challenges related to
juvenile justice seen from a human/children’s
rights perspective are really universal. In some
countries they might be more outspoken or
more discussed on the public scene. In others,
hidden behind a curtain of silence and igno-
rance.

However, attempts to raise awareness, to dis-
cuss and to look for human, constructive and
respectful solutions can be found world wide
as well.

The Committee on the Rights of the Child
(CRC) has expressed for most of the countries
whose initial/periodic reports it has been
studying till now, its concern for the way
States are dealing with juvenile delinquency.
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It is impossible, in the context of this short
article, to summarise and analyse entirely the
question of how the adoption of the ICRC has
affected, over the last 10 years, the way in
which our societies have been dealing with
juvenile delinquency.

Rather, I have chosen to give some few reflec-
tions based on experiences in the past 10 years
in the area of juvenile justice world wide. My
experiences at least taught me that a little has
been done already to increase respect for chil-
dren, in this area. A lot is still to be done how-
ever. But I am hopeful. The many committed
people met, on a national as well as on an in-
ternational level, provide me with solid foun-
dations for this hope. The reflections below
however are the many conditions necessary for
the hope becoming reality.

2. Juvenile delinquency: a ‘hot’ item also in
the children’s rights debate.

The prevalence of juvenile delinquency is for
some people a sufficient reason for question-
ing the entire concept of children as bearers of
human rights. It is said by those people that
duties and responsibilities should come first.

The alleged increase, sometimes said to be
alarming, of children committing crimes can
for this reason be an important obstacle for
children’s rights advocates in their campaign-
ing for a more respectful approach to children.

Maybe, it is useful to take the 10" anniversary
of the adoption of the ICRC as another excel-
lent opportunity to assist one another towards
a better understanding of what children’s
rights stand for and the implications of a chil-
dren’s rights approach. Let’s give 3 examples
of areas/issues where clarification might be
needed.
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a. children’s rights are no excuse for juvenile
delinquents

The appeal for respect for the human rights of
children is in no way an excuse (or can in no
way be used as an excuse) for the delinquent
acts children are committing. The last example
cited in the introduction proves that children
can be responsible even for extreme forms of
criminality such as murder. Although non-
respect for children and their rights might of-
ten help to explain why children commit
crimes, there is no excuse for criminality.
Norms accepted by society should also be re-
spected by children.

Children and young people could of course
have a point in claiming that they are hardly
consulted or effectively involved in the norm
setting and therefore not feeling themselves
necessarily bound by these norms. But there
again, this can not be an excuse for not being
respectful towards others. The appeal however
for involving children fully should be heard
and realised simultaneously, not least with a
view to crime prevention. We will come back
on this later on.

b. accurate information on juvenile crime: a
condition for a serene debate

It is very important to understand that a serene
debate on the rights, responsibilities and obli-
gations of children as a group is only possible
when we have sufficient, comprehensive, sys-
tematic, accurate and correct information on
the lives and living conditions of children.
This information should of course include
thorough knowledge of juvenile offenders and
juvenile criminality, as well as the amount and
nature of crime.

Unfortunately however, systematic and com-
prehensive juvenile crime statistics are too of-
ten non-existant in most countries, industrial-
ised as well as developing. Alarming reports
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of increasing juvenile delinquency, and thus
for some people, possible obstacles for a full
recognition of children as bearers of human
rights, are not always based on sound informa-
tion but are maybe much more often emotional
expressions related to isolated, although none
the less shocking, events, such as homicide or
murder committed by young children. Or they
may be related to repeated events widely cov-
ered by the media. Or based on ‘true’ stories
of terrible events which happened to ‘a friend
of a friend’...

Again, promoting children’s rights does not
mean that juvenile delinquency should be ig-
nored or that we should not be concerned
about observations that delinquents are getting
younger and delinquency more violent. But
clearly policy can only be effective and society
served as a whole when we start our debate
from accurate information.

c. respect for human rights is to be uncondi-
tional

A third and last element that should be raised,
has to do with a possible misunderstanding
that respect for human rights can be condi-
tional. There is indeed a misunderstanding if
one thinks, for example, that some children,
because they are delinquent, can be excluded
from the respect we owe to children in gen-
eral. Article 2 of the ICRC confirms that hu-
man rights shall be ensured to each child,
without discrimination of any kind.

The prevalence of juvenile delinquency there-
fore can never be a reason to question respect
for human rights, not even for the children di-
rectly concerned, irrespective of what crime
they have committed. This human rights ap-
proach in response to juvenile delinquency
should contribute to interrupting the cycle of
violence. It is only through constructive reac-
tions to juvenile delinquency that a child can
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be encouraged to play a more constructive role
in society.

A hopeful perspective is only possible if we
agree to discuss world-wide, in an open and
serene way, the issue of juvenile delinquency
from a children’s rights perspective. Of course
there may be disagreements on many topics.
The issue is complex and very sensitive but
disagreement is not per se bad. Of course, the
discussion may take time.

But nobody is helped by either exaggerating or
underestimating the problem. Nobody is
helped with unfounded assumptions and with
only insisting on solutions, such as imprison-
ment, proven to be of little or no effect in the
past. Let us be open for the possible new ap-
proaches within a human rights perspective.

2. Respect for all children’s rights: the best
prevention of juvenile delinquency

10 years of ICRC can only but help us in em-
phasizing over and over again the need for a
full and world wide implementation of all its
provisions. It is the best guarantee to realise a
society respectful for children. And only a so-
ciety respectful for all its children will bring
about children respectful of society.

As mentioned above already, fully fledged in-
volvement of children in society is part of the
endeavour. If children are part of the problem,
make them also part of the solution.

The Convention as well as the United Nations
Guidelines for the Prevention of Juvenile De-
linquency support very strongly this approach.

The international framework has been an in-
spiration in some countries for attempts at in-
troducing human rights in crime prevention
policies. In these countries, prevention of ju-
venile delinquency is part of the overall devel-
opment policies rather than a very specialised
and isolated activity. Maybe the current efforts
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in South Africa can be cited as an example of
such an attempt.

Prevention of delinquency should indeed be
considered as a very important outcome of
increasing the level of social development, for
example by increasing the means for educa-
tion, by making schools more attractive and
accessible for all children, by giving special
assistance to children with learning difficulties
in order to reduce the number of school drop-
outs, etc.

3. Law reform: the basis for a humane and
constructive policy.

The area where maybe most has been accom-
plished over the last decade is law reform. In-
deed the Convention on the Rights of the
Child, especially in its article 40 par. 2 and 3,
contains very precise requirements for national
legislation regarding criminal justice for chil-
dren. More requirements and recommenda-
tions can be found in the United Nations Stan-
dard Minimum Rules for the Administration
of Juvenile Justice, adopted in 1985. And an
important number of States have indeed
started a process of law reform, in order to
comply with these provisions. For some coun-
tries the reforms have been rather limited, for
example, the introduction of more legal guar-
antees for children in criminal proceedings. In
other countries, the drafting of a complete new
Juvenile Justice Act got under way.

Interesting, too, is the observation that in some
countries, legal reforms have been imposed
after a decision by Supreme or Constitutional
Courts, which found that certain existing legal
provisions were in breach with the Interna-
tional Convention. The decision by the Ameri-
can Supreme Court in the example cited in the
introduction should in this respect demand our
particular attention. The Supreme Court could
indeed urge the politicians to bring legislation
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in line with the ICRC, and therefore abolish
the death penalty for minors.

It may be useful to remind readers here that
the international community does not make a
real choice in what the most appropriate model
is for dealing with juvenile delinquency. How-
ever, specialisation is a requirement and
ICRC, article 40.1, is firm on the purpose: re-
specting the right of the child “to be treated in
a manner consistent with the promotion of the
child’s sense of dignity and worth, which rein-
forces the child’s respect for the human rights
and fundamental freedoms of others and which
takes into account the child’s age and the de-
sirability of promoting the child’s reintegra-
tion and the child’s assuming a constructive
role in society”.

Law reform should be further encouraged, in
industrialised as well as in developing coun-
tries. And indeed, we have all to be very much
aware that the basic discussion has in fact little
to do with the choice of a model (the rehabili-
tation oriented model — the restitution oriented
model — the retribution oriented model — etc.).
It has much more to do with finding the most
appropriate way, considering culture and re-
sources, to achieve the requirements summa-
rised in article 40.1 ICRC. Let us be open also
to traditional ways of doing justice. We might
discover that they may be much more respect-
ful for children’s rights and much more effec-
tive than modern, mainly Western practices.
Family Group Conferencing in New Zealand
and the Palaber-culture in Central Africa are
maybe good examples.

4. Training

Permanent and comprehensive training on
children’s rights for all law enforcement per-
sonnel and other professionals working in the
field of juvenile/criminal justice is a very con-
crete and important tool for an immediate in-
crease in respect for children’s rights. Many
countries have organised such training courses
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and they are very often recommended in the
concluding observations of the United Nations
Children’s Rights Committee.

It is important however to guarantee that chil-
dren’s rights become also an integrated part of
the basic training curriculum in highschools
and universities in general, and especially for
curricula leading to professions involving con-
tact with children.

Training is also the object of most of the tech-
nical assistance programs organised at the re-
quest of States by international governmental
organisations, such as UNICEF, the Office of
the High Commissioner for Human Rights and
the UN Centre for International Crime Preven-
tion, as well as international non-
governmental organisations, such as Save the
Children, the International Association of
Youth and Family Judges and Magistrates and
Defence for Children International — Interna-
tional Network on Juvenile Justice.

Such technical assistance programs can be the
result of a recommendation by the Committee
on the Rights of the Child. A Juvenile Justice
Panel has been set up by the international
community in order to better respond to re-
quests for assistance from States parties to the
CRC. One of the objectives of the Panel
should be the effective, co-ordinated and im-
mediate matching of the demands with exist-
ing expertise and constructive experiences
world wide. Unfortunately, the Panel is not yet
fully operational. Definitely, it bears in it the
potential of (and could serve as an example for
organising) the so much needed co-ordinated
international co-operation as a positive way of
encouraging all States parties to fully comply
with the ICRC.

5. Deprivation of liberty

Deprivation of liberty of children was one of
the main reasons for the establishment of spe-
cialised juvenile justice systems in many coun-
tries. Concern may not necessarily have focus-
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sed on deprivation of liberty as such but rather
on the conditions in which children were liv-
ing in detention centres and prisons.

The establishment of special institutions how-
ever did not reduce the number of children de-
prived of their liberty. Deprivation of liberty is
still today an often applied measure or sanc-
tion against children, also within the context
of juvenile justice. Moreover, juvenile justice
as such has not been a sufficient guarantee for
eliminating all the worst forms of detention
and imprisonment. Despite the existence of
specialised facilities, in many countries chil-
dren can still be found in adult jails for exam-
ple (see the HRW report mentioned in the in-
troduction). And so-called re-
education/rehabilitation centres for children
offer from time to time little more than an-
other name. And there is more.

During recent years, most often on the occa-
sion of extreme but exceptional outbursts of
juvenile delinquency, a call for more repres-
sion and getting tough on youth includes pub-
lic requests for more closed and secure institu-
tional settings.

On the other hand, however, partly as a result
of the adoption of the ICRC, more and more
people advocate a reduction in the use of all
forms of deprivation of liberty and institu-
tional care. Non-residential measures are pro-
moted and more and more priority is given to
support and assistance within the child’s fam-
ily environment.

Institutional treatment, including deprivation
of liberty, is still too frequently used as a first
and sometimes exclusive measure for coping
with juvenile delinquency. Today the total
number of delinquent or alleged delinquent
children world wide deprived of their liberty is
estimated at over 1 million. This is unfortu-
nately only an estimate as in most countries,
developing as well as industrialised, there are
no accurate figures available.
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In a recent study carried out for UNICEF!, a
very important number of situations are de-
scribed, in developing as well as in industrial-
ised countries, where deprivation of liberty
implies sometimes very serious violations of
human rights and little or no promotion of
human rights. Deprivation of liberty as such is
also too often an obstacle to full respect of
human rights.

Of course, these conclusions can in no way be
understood as an underestimation or even a
total disapproval of the many efforts that a
very important number of committed people
realise on a daily basis and sometimes under
very difficult circumstances, in order to guar-
antee children deprived of their liberty a de-
cent life.

The Convention as well as the United Nations
Minimum Standards for the Protection of Ju-
veniles Deprived of their Liberty (1990) are
offering concrete proposals for a more con-
structive and humane approach to children in
residential institutions. But we have to be
aware that, unfortunately, these efforts are re-
alised in a context which is not furthering hu-
man rights in general.

Complying fully with the provisions of the
ICRC as a whole therefore means first and
foremost taking more time and spending more
energy on the promotion and development of
non-residential alternatives, including preven-
tion policies based on the objective of realis-
ing a respectful society for children and fami-
lies as a whole.

Therein lies for us the first and real challenge.
Not in attempts to make closed institutions
more human rights friendly.

I'See CAPPELAERE, G.; GRANDJEAN, A_;
Les enfants prives de liberte. Droits et re-
alites., Liege, Jeunesse et Droit, 1999. An
English and a Spanish version will be pub-
lished during Spring 2000.
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YOUTH JUSTICE 2000 - MANAGING A NEW WORLD IN TRANSIT

The Subordinate Courts of Singapore and the Ministry of Community Development, an agency man-
dated by statute to implement and maintain a continuum of services for juvenile offenders, are organ-
ising an international conference on juvenile justice from 13" to 15™ of September 2000.

Our youth are our future and in order to maximise people’s potential to contribute to the continued
growth and stability of a country, it is imperative that juvenile offenders and troubled youth be
brought back as much as possible into the human resource mainstream of society. The strategy for
youth justice requires a holistic approach in pursing solutions to problems of troubled youth and ju-
venile offenders as such problems are multi-faceted in nature.

The Juvenile Justice System in Singapore has, in recent years, moved away from the traditional treat-
ment or criminalised retributive models in the treatment of juvenile delinquents to a restorative
model which emphasises a community-victim-offender orientation that engages not only the offender
as a participant of the process but the victim and society as well. The model adopted builds on sev-
eral innovative measures that have taken place within our juvenile justice system during the past six
(6) years or so, such as family conferencing, family care conferencing, mentoring, peer mediation etc.
The innovation of restorative justice lies in its agenda for restructuring the juvenile justice system to
make it community-focused rather than bureaucracy-driven.

The Conference hopes to bring together leading experts on juvenile justice who can share their ex-
pertise and experience from their respective fields and help meet the challenges ahead. The aims of
the Conference are to

a. draw lessons from the past on age-old problems which continue to plague the present and perhaps
the future;

b. take a snap shot of the current systems, their efficacies and their failings; and

c. identify changes in society that may have great impact on youth in the 21* century and make plans
for possible scenarios.

The 21* century will no doubt bring forth new and profound challenges for the treatment of juveniles
not only in Singapore, but all over the world and we must be prepared to meet the challenges.

Participants
Our target audience will be about 500 participants, comprising judges, court administrators, penal
and rehabilitative agencies, social workers, academics, ‘futurists’, teachers and school administrators.

Conference Dates
The Conference will be held from 13 to 15 September 2000.
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DATE FOR YOUR DIARY
SINGAPORE : 13TH TO 15TH SEPTEMBER 2000
“Youth Justice 2000 — Managing a New World in Transit”

CONFERENCE BRIEF

The Ministry of Community Development and the Subordinate Courts of Singapore will be jointly organising a
3-day International Conference entitled “Youth Justice 2000: Managing a New World in Transit” from
Wednesday, 13 September 2000 to Friday 15 September 2000. The conference will be held in a leading con-
vention centre in Singapore.

The conference, which will focus on youth justice and the treatment of young offenders, seeks to raise aware-
ness among professionals and the public on issues in combating juvenile delinquency. This international
event will also showcase many innovative programmes that have been developed and implemented success-
fully to deal with the world-wide concern of the rising trend in juvenile delinquency.

The conference hopes to bring together leading experts on juvenile justice who can share their expertise and
experience in their respective fields to meet the challenges ahead. The participants will comprise judges, court
administrators, those in penal and rehabilitative agencies, social workers, academics, teachers, school admin-
istrators and other people dealing with young people in the juvenile justice system.

The tentative conference plenary and workshop topics are:

A Youth Justice System for the 21st Century

Strategies for Developing Innovative Approaches to Dealing with Emerging Juvenile Justice Issues
Balancing the Opposing Paradigms of Retributive and Restorative Youth Justice

The Relevance of Restorative Justice in the New Millennium

Sentencing Trends and Options

Effective Programmes to Counter Juvenile Delinquency: What’s Works? What’s Promising? What’s Next?
Community Justice Initiatives: Co-opting Community Resources into Juvenile Justice Programme
Successful Rehabilitation and Reintegration of Juvenile Offenders

Risk Assessment and Predicting Juvenile Recidivism

Youth Gangs in the Community and Schools

Preventive Work in Youth Crime

FOR MORE INFORMATION, PLEASE CONTACT:

Youth Justice 2000: Managing a New World in Transit
13 - 15 September 2000
c/o The Conference Manager
26 Duxton Hill
Singapore 089609
Attn: Ms Sharon Ho/Ms Lee Fong Ling
Tel: 2278110; Fax: 2278113
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|AYFIM EXECUTIVE COMMITTEE

Following the resignation last June of our esteemed colleague Moénica Vazquez Larsson from the posi-
tion of Secretary General due to ill health the Council, at its meeting in Sion in October, approved the
appointment of Judge Hervé Hamon, France, as Secretary General and Judge Renate Winter, Austria,
to replace Judge Hamon as Deputy Secretary General. Below you will find the names, addresses, tele-
phone numbers etc. of current Executive.

President

Vice President

Secretary General

Deputy Secretary General

Treasurer

Justice Lucien A. Beaulieu

Superior Court of Justice,

Court House, 361 University Ave
Toronto(Ont) M5G IT3, Canada

Tel: 1416327 52 84; Fax : 1416 327 54 17
E-mail address : Ibeaulieu@judicom.gc.ca

Dr Willie McCarney, OBE, JP

175, Andersonstown Rd

Belfast BT11 9EA, Northern Ireland

Tel : 44 28 9061 5164; Fax : 44 28 9061 8374
E-mail address: Willie@wmccarney.freeserve.co.uk

Hervé Hamon, Chief Judge,

Tribunal pour enfants de Paris,

75055 Paris Louvre RP-SP, France

Tel : 331443265 13; Fax:33 144327851
E-mail address : afmjf(@club-internet.fr

Judge Renate Winter,

Lagergasse 6/8,

A-1030 Vienna, AUSTRIA

Tel : 43-1-7131825; Fax: 43-1-58801-1349
E-mail : renate.winter@chello.at

Judge Michel Lachat,

Tribunal des Mineurs,

Rue Hans-Fries 1,

1701 Fribourg, Switzerland

Tel : 41 26 305 39 54; Fax : 41 26 305 39 56
E-mail address : lachatM@etatfr.ch
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Articlesfor the Chronicle should be sent directly to
Dr Willie McCarney,
Editor-in-Chief,

“St. Martin”, 175, Andersonstown Rd., Belfast. BT11 9EA
N Ireland.

Tel : 44 - 28 90 61 5164; Fax : 44 - 28 9061 8374;
E-mail : willie@wmccar ney.freeserve.co.uk

Articles should betyped.
Copiesin our three working languages
(English, French and Spanish)
would be appreciated.

Alternatively, articles may be directed to any member of the Editorial Panel.
Names and addresses are given below, together with telephone and fax numbers,

wher e available.

Justice Lucien Beaulieu,
The Courthouse,

361, University Ave,,
Toronto, Ontario

M5G 1T3. Canada.

Tel : 1416 - 327 - 5284
Fax : 1416 - 327 - 5417
E-mail address:
Ibeaulieu@judicom.gc.ca

Jacob J. van der Goes
Molenstraat 15,

4851 SG Ulvenhout,
Holland.

Tel/Fax : 31 76 5612640
E-mail address:
j-vandergoes@tip.nl

Monica Vazquez Larsson,
San Jorge Village

1613 Los Polvorines
Argentina

Tel : 54 11 46632342

Fax : 54 11 46630380
E-mail address:
larsson@satlink.com

M. Yves Lernout,

14bis rue Noé! Biret
84000 Avignon, France
Tel/Fax : 3349086 24 95

Prof. Jean Trepanier,

Ecole de criminologie,
Université de Montréal,

C.P. 6128,

Succursale Centre-Ville,
Montréal, Québec,

H3C 3P8, Canada.

Tel: 1514 346 61 11

E-mail address :
trepanje@ERE.UMontreal .CA

Sr. Jorge Abel Zaldarriaga,
Cochambamba 554,

2000, Rosario, Argentina.
Tel : 54 341 482 8173

Fax : 54 341 449 2333
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